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CALL US ANYTIME FOR FAST AND EFFICIENT SERVICE: 


BENCH MEMOS APPEALS DESK MEMOS 
CONDOMINIUM DOCUMENTS 

Simply dictate your needs, in any area of law, over the phone for a free estimate. 

We can save you time and money. 


In our tenth year of service to the nation’s bar members, American Legal Con- 
sultants has accumulated case law in our files that is not available elsewhere. 


When you use outside consultants for the first time there is a possibility that you 
may be concerned that they are not addressing the issue to your satisfaction. 


What we will do for any first time user is to call you at some point during our 
consultation work and give you a progress report. 


INFORMATION AND CONSULTATION ON DEMAND 


American 
Legal 


Consultants 
P.O. Box 13777, Gainesville, Florida 32604 


CALL US TOLL FREE (800) 342-6862. IN GAINESVILLE, FLORIDA, CALL 377-8300. 
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ANOTHER REASON TO ORDER A 
BLACK BEAUTY* CORPORATE OUTFIT 


PO. Box 889, Norcross, GA 30091,(404) 449-5091 


‘To place your next rush order into immediate production— 


call toll free 


Black Beauty is America’s most popular corporate 
outfit. Here are some of the reasons— 
¢ Everything (including seal) is inside the 
“all-in-one” corporate outfit. * Improved 
corporate record book and slip case in 
lustrous black vinyl with high quality gold 
stamped border. The sturdy, dust-proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on spine 
for attractive appearance and quick iden- 
tification. * Interior pocket neatly holds 


loose documents. 


Catalog of 
Law Products and Services 


i FTO: EXCELSIOR-LEGAL | 
SOUTHEAST, INC. 
PO. Box 889 
Norcross, GA 30091 


Shipment within 24 hours 
after receipt of order. 


Shipment free when you 
enclose check. 


SHIP VIA AIR: 
$4.00 ADDITIONAL 
| WITHIN THE 48 CON- 
| TIGUOUS STATES. 
L ($5: .00 ELSEWHERE.) 


* Improved 1%” extra capacity booster stan- 
dard three ring metals. Black Beauty “all- 
in-one” outfits include: * Customized seal 
in z ~~ pouch. * 20 lithographed share 
certificates in a separately bound section 
with full page stubs. Each is numbered and 
imprinted with corporate name, capitaliza- 
tion, state and officers’ titles. * 50 sheets, rag 
content paper. Or printed Minutes and By- 
laws with tax materials updated to conform 
with the Economic Recovery Tax Act of 
1981. Minutes and By-laws include up-to- 
date IRC §1244 Resolution, Subchapter S 
Materials, Medical/Dental reimbursement 

plan, appendix of forms, instructions, work 

sheets and 20 blank sheets. Special editions are 
available for CA, CT, DE, FL, GA, IL, MI, MO, 
NJ, NY, PA, TX and Blank State (Model Business 

Corporation Act). * Our exclusive corporate record 

tickler. Mylar tab indexes with five positions. 

Transfer ledger, 8 pages bound in separate 

section. 


Complete Black Beauty® Outfit 


/ No. 70 (Green No. 71) 
50 sheets blank minute paper... $39.50 
$42.00 


No. 80 (Green No. 81) with 

printed minutes and by-laws. .. 
Charge to American Express, 

asterCard or Visa 


» You may also select Green Beauty 
with the same fine features. 
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Please Ship: No. 80 No. 81.....$42.00 State Year 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) 
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Certificates signed by President and 
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NOW AVAILABLE 
WITH 1981 TAX ACT REVISIONS 


Florida Will and 
Manual 


e Designed and written especially for Florida lawyers. ¢ Complete in every sense to meet the 
needs of the general practitioner and the estate planning specialist in drafting high quality 
Florida estate planning documents. ¢ Distinguished authors who have been active tax and 
estate planning practitioners for more than 20 years. JAMES J. FREELAND, Professor of Law, 
Director, Graduate Program in Taxation, University of Florida, Gainesville, Florida and 

GUY B. MAXFIELD, Professor of Law, New York University, Counsel, Sann & Howe, 

New York, New York. ¢ In collaboration with an outstanding Florida practicing attorney: 
MELVIN N. GREENBERG, Founding and Senior Partner of Greenberg, Traurig, Askew, 
Hoffman, Lipoff, Quentel and Wolff, Miami, Florida. ¢ With an Advisory Board of leading 
Florida attorneys. 


FEATURES 

¢ Includes new will and trust provisions to 
comply with the Federal Estate Tax changes of 
the Economic Recovery Tax Act of 1981. e 
Complete will and trust forms including marital 
and non-marital trust arrangements, irrevocable 
trusts, for insurance and property; revocable 
trust with pour-over will; Clifford-type trust, 
split interest charitable trusts including annuity, 
unitrust and charitable lead trusts. ¢ Checklists 
for fact finding with client and preparation of 
legal documents. * Complete annotations, 
current references to appropriate cases, revenue 
rulings, revenue procedures and treatises. © 
Annual supplements (at modest additional cost), 
and bulletins covering significant changes in 
the law and case decisions. © Numbered 
paragraphs keyed to the basic documents for 
manual use or paragraphs and documents 

can be entered into your word processing 
equipment. ® Loose-leaf for easy reference. © 
Practical — no need to cross reference 

to another manual. 


Return this to any of the following locations: 
SUN BANK, Estate and Trust Division 


1428 Brickell Avenue PO. Drawer G PO. Box 3631 
Miami, Florida 33130 St. Petersburg, FL 33731 Orlando, FL 32802 
(305) 547-4618 (813) 823-4181 (305) 237-4348 


Piease send me the FLORIDA WILL AND TRUST MANUAL at the i 
publication price of $95.00, and enter my subscription to all future 
supplements until further notice. 


Enclose check payable to FLORIDA WILL AND TRUST MANUAL. 4 


Name 


Firm 
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Affiliate-affiliated- 
affiliation 
af-fil-i-ate: 
to bring or receive into close connec- 
tion as a member or branch; to asso- 
ciate as a member; to connect or 
associate oneself 
af-fil-i-at-ed: 
closely associated with another 
typically in a dependent or subordi- 
nate position 
af-fil-i-a-tion: 
the act of affiliating 
The Florida Bar, like its 
predecessor The Florida State Bar 
Association, has always been an 
exclusive organization with member- 
ship limited to lawyers admitted to 
practice in the State of Florida. 
Perhaps there was a justification for 
such a restricted membership when 
the practice of law was simpler. 
Legal services were delivered only 
by attorneys who did almost every- 
thing themselves. However, in the 
1980’s we find that the delivery of 
legal services is a team effort, and the 
contributors include law students, 
legal administrators, word 
processors and legal assistants. The 
law spans all of these people and in 
addition, law school faculty mem- 
bers, court administrators and judi- 
cial assistants to name but a few. 
Members of these groups have 
already made contributions to The 


Florida Bar, the administration of 
justice, and the practice of law in 
Florida through the performance of 
their jobs and their work on com- 
mittees, seminars and publications. 
Many more have expressed -an 
interest in being involved in The 
Florida Bar. They do not seek the 
right to practice, but rather to 
contribute to an organization, legal 
system, and profession which is part 
of their daily lives. 


The American Bar Association, 
considered by many to be other than 
a liberal organization, continues to 
expand its associate membership and 
most recently included legal admin- 
istrators. Although a _ voluntary 
organization, it has nevertheless 
recognized the role that these people 
play in the legal system. Some state 
bar associations have law student 
divisions and the State Bar of Texas 
has created a legal assistants division. 


If, as I believe, there is a justifica- 
tion for allowing these people to 
become affiliate or associate 
members of The Florida Bar, we 
must be flexible enough to find the 
proper structure within our organiza- 
tion to accommodate them. 
Associate or affiliate membership 
would not carry with it the right to 
practice law or to vote. It would 
allow for an exchange of ideas and 
information as well as access to Bar 
publications, committees and 
projects. 


While some lawyers might believe 
that they possess all of the definitive 
knowledge related to the actual 
practice of law, others have certainly 
learned that the team produces a 
better product. When it comes to the 
administration of a law office, imple- 
mentation of modern techniques and 
utilization of new equipment avail- 
able through modern day technology, 
legal administrators have much to 
offer. Likewise, as more and more 
attorneys utilize the services of legal 
assistants, we find it difficult to 
understand how we practiced 
without them. 


Florida law school faculty 
members who are not Florida Bar 
members have a significant impact 
on a large majority of attorneys we 


admit to practice each year. To 
systematically exclude them from 
the thinking, goals and ideas of The 
Florida Bar is counter-productive. At 
the March meeting our Board of 
Governors approved in concept, 
associate membership for law 
faculty members. This is an impor- 
tant first step in expanding the scope 
and workings of The Florida Bar. 


The vast majority of students now 
enrolled in Florida law schools will 
become members of The Florida 
Bar. We should not wait until they 
graduate, pass the bar exam, and pay 
their dues to involve them in our 
work. There is much that we can tell 
them about the practice of law, its 
ethics and the profession that will 
make them better members. Such an 
affiliation can only strengthen The 
Florida Bar and benefit everyone 
involved. 


Likewise, can we _ seriously 
consider court reform or the other 
problems relating to our member 
judges, while excluding their 
administrators or other professionals 
who deal with these problems on a 
day-to-day basis. No single group 
can or should deal with the multitude 
of problems encompassing our 
criminal and civil justice systems. A 
broader participation and _ under- 
standing will go a long way toward 
solving present problems and 
avoiding future ones. 


Most of these people are pro- 
fessionals in their own right, con- 
tributing to what we know as the 
administration of justice and the 
practice of law. To allow them to 
participate in the work of The 
Florida Bar, to the extent that they 
are interested or willing to partici- 
pate, can only benefit our profession 
and the public we serve. In our 
search for equal justice and the 
ability to efficiently deliver quality 
legal services at reasonable prices, 
we must open our doors to all of 
those who will assist us in reaching 
these goals. 


If we offer these people the oppor- 
tunity to affiliate with us, and they 
become affiliated, that affilation can 
only help our profession do a better 
job. 0 
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BLACK JEWEL "Space Miser" $25.00 


America’s Most Preferred ALL IN ONE Corporate Outfit 


y) \ Manufacturers of Corporate Supplies 
M P] R ‘a CORPORATE KIT 


COMPANY 


CALL 
DADE: (305) 358-3694 
BROWARD: 764-4255 
WEST PALM: 833-0322 


Outside Dade, Broward, Palm Beach 
CALL COLLECT 


© SERVICE Order today between 9 a.m. 


Complete with FIRST ANNUAL SHARE HOLDER MINUTES DELUXE : ah 
PADDED gold silk-screened three ring binder and slip box, printed & 5 p.m. and we'll have it in your of- 
minutes & bylaws with CHECKLIST, INSTRUCTIONS, and WORK fice (Dade/Broward Counties only) the 


SHEETS, pocket seal (pocket seal fits in kit) 20 lithographed im- 
printed & numbered stock certificates on parchtext. Footnoted & 
indexed minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC— @ QUALITY Not satisfied for ANY rea- 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, written state- son with your order, call us and we'll 
ment to organize corporation in lieu of minutes and by-laws printed ‘ 


next working day. 


typewriter print and spacing to match your insertions, also these pick the order up and take it back and 
extra bonus items: two memo pads with each kit, federal applica- credit your account COMPLETELY for 
tion fr tax 1.D., Federal Form 2553 for Plan 1244, state application the returned items. 

for state tax |.D., and preaddressed, printed envelopes for these 

forms. State report to determine unemployment status authoriza- © PRICE Find a complete kit for less and 


tion schedule for Election 248. we ll REFUND THE DIFFERENCE. 


— SPECIAL FEATURES — 


® Minutes printed on 25% RAGE CONTENT CERTIFICATE BOND typewriter print 

and spacing to match your insertions and give that professional appearance to 

each competed kit 

@ MEDICAL PLAN to allow for reimbursement of medical/dental expense to com- 

ply with IRS change effective 1/1/80 

© ENGRAVED not stamped pocket or desk seal (your choice) 

® Lithographed custom imprinted numbered stock certificate on parchtext 

@ TWO MEMO PADS included in each kit 

© FREE DELIVERY Dade/Broward/Palm Beach Counties ONLY 

® In your office next day delivery GUARANTEED or it's FREE (Dade & Broward 

ONLY. All others shipped same day) 

© CHECKLIST and Instructions IN EVERY KIT to aid in completion 

® Dividers printed on PARCHTEXT STOCK, matching stock certificates 

© Seals guaranteed 5 years, Call for details 

© WORK SHEETS page by page line by line eliminates completely the need for 

photocopying. Cuts completion time in half 

¢ INDEMNIFICATION PLAN, written statement to organize corpration in lieu of 

minutes and by-laws printed typewriter print and spacing to match your inser- 

— PADDED GOLD BINDER STACKS ON SHELF FOR 

EASY STORAGE & 

RETRIEVAL “A REAL SPACE 

SAVER” 


ING. 12°GOGS. Deluxe PROFIT............ 


CHECKLIST & 

| rns $30.00 Deluxe NON-PROFIT....... $30.00 INSTRUCTIONS 
INCLUDED AT NO 

| eer $34.00 Blank paper instead of printed min. EXTRA CHARGE 


& By-Laws Deduct $1.00. 
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EXECUTIVE DIRECTIONS 


John F.Harkness, Jr. 


EXECUTIVE DIRECTOR 


Your elected leaders 


The votes are in, the ballots are 
counted, the choice was yours. The 
elective process you recently partici- 
pated in is the means by which the 
membership determines who will 
decide the future direction of the 
Bar. 

Within the last few months, you 
have elected a fellow Bar member to 
serve as your president in 1983-84. 
When Jim Rinaman assumes the 
office of president on June 30 at the 
convention for 1982-83, William O. 
E. Henry will assume the office of 
president-elect. In addition, you 
have elected 17 members to the 
Board of Governors—seven 
incumbents and 10 new members. 
They will also commence their terms 
on June 30. 

The Board of Governors is that 
body which determines the course 
and destination of The Florida Bar. It 
is composed of 39 members— 
president, president-elect, president 
of the Young Lawyers Section, 
president-elect of the Young 
Lawyers Section, one out-of-state 
member, one member of each circuit 
and 14 members apportioned among 
the circuits on an attorney population 
basis. This distribution of the 14 seats 
is calculated each year by a formula 
in the Integration Rule. To be a 
candidate, you must only be a 
member of the Bar and be willing to 


serve. A term is two years and reelec- 
tions are possible. 

The Board of Governors is a cross- 
section of our profession. It enables 
solo practitioners and members of 
large firms, trial and office prac- 
titioners, plaintiff and defense, 
governmental and nongovernmental 
members alike to participate. Given 
that these characteristics exist, you 
probably wonder what does your 
Board of Governors member do for 
you? What can you expect from him 
or her? 

First of all, the Board member is 
your representative. He or she will 
represent your interests during the 
Bar year, particularly at the six Board 
meetings held each year. These two 
and one-half day meetings will be 
devoted to matters concerning 
grievance and UPL; policy decisions 
affecting the direction of the Bar will 
be made; votes to suspend or disbar a 
member will be taken; reports and 
recommendations from committees 
and sections will be reviewed; 
committee appointments and dele- 
gates to meetings will be confirmed; 
fiscal matters will be discussed; and 
legislative positions will be approved 
or disapproved. Each of these occurs 
at every meeting along with personal 
appearances from interested local 
bar leaders and nonbar groups. 

In addition, your Board of 
Governors member serves as a 
designated reviewer for your local 
grievance committee. As a desig- 
nated reviewer, the Board member 
will consult Bar staff on grievance 
issues and make his or her recom- 
mendation to the Board on each case. 
The designated reviewer reviews the 
findings and may agree or disagree 
with the referee and/or staff on the 
findings and/or the punishment. The 
local Board member also acts as the 
designated reviewer for your local 
UPL committee and for matters 
connected with payments from the 
Clients’ Security Fund. 

The Board members are 
appointed as liaisons to the sections 
and committees. As such, they attend 
section and committee meetings and 
report to the full Board. They repre- 
sent the interests of the committees 
before the Board or assist committee 
chairmen with their presentations. 


In some circuits, Board members 
serve as ex-officio members of local 
bar associations. In other areas, they 
write columns for bar publications or 
present reports at meetings concern- — 
ing actions taken or about to be taken 
by the Board. They serve as a conduit 
from the local bar to the state Bar. As 
with any channel of communications, 
it is only effective if it is used—so 
why not use it? Get to know your 
Board members—he or she is your 
spokesperson. 

I have heard a number of members 
over the past two years say, “I was 
against that issue personally, but I 
voted for it because I felt that it was 
something for the good of the Bar or 
the profession as a whole.” Board 
members must make decisions. They 
sometimes must make necessary but 
unpopular ones. Your input is a vital 
part of this process. 

Being a Board member is not easy. 
They spend a great deal of time out 
of their offices; they delay and 
sometimes cancel vacation plans; 
they spend their own funds since the 
Bar does not reimburse expenses; 
they sit through many meetings and 
answer many phone calls, but I 
believe they enjoy serving. They 
have made their commitment to 
serve, so why don’t you? Your help 
and input will allow them to serve 
better, thereby enabling the Bar to 
better serve you. O 
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IF YOU ARE MOVING 


If you are moving, please let the 
Membership Records Department 
know before changing your address. 


MAIL TO: 

Membership Records Dept. 
The Florida Bar 
Tallahassee, Florida 32301 


attorney number 


name 


new address (business address 
preferred) 


city state zip 


erea code 


telephone number 
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MANUFACTURERS HANOVER 
TRUST COMPANY 
OF FLORIDA 


is pleased to announce 


THE OPENING OF 
OUR OFFICE 
IN MIAMI 


This Florida chartered trust company 
will provide a full range of trust services- 
including investment management 
for individuals and institutions, 
custodial services, and administration 
of trusts and estates 


For information on our 
many trust services, contact: 
Joseph A. Havian 
Executive Vice President 
100 N. Biscayne Boulevard 
Miami, Florida 33132 
(305) 350-7611 
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LETTERS 


Sharing the costs 


I am moved to write on two subjects 
discussed in the February 1982 issue. 

The first subject is that of dues for out- 
of-state members, and specifically the 
proposal of Gary L. Price that inactive 
status be provided for such members. 
Although I am an out-of-state member, I 
must take issue with Mr. Price's 
suggestion, for I do not believe it to be 
based upon sound reasoning. 

Those members of The Florida Bar 
who do not actively practice in the State 
of Florida should be required to pay the 
same dues as those who do. Dues 
payments are not related to the extent or 
location of one’s activity. It appears to me 
more valid to view the dues as a share of 
the cost of supporting the activities of the 
integrated bar, rather than as a tax on the 
actual practice of the profession. 
Whether I practice while physically 
located in the state or not, I am the 
beneficiary of the various activities, 
educational and otherwise, of The 
Florida Bar, and am therefore obliged to 
pay my fair share of expenses for those 
activities. 

Further, Mr. Price’s suggestion 
overlooks that one need not be physically 
located in Florida to practice Florida 
law, and that one can have an active 
practice advising clients with respect to 
Florida law while physically located 
elsewhere. Such a practitioner is certainly 
not “inactive,” and partakes of all the 
benefits of bar membership regardless of 
physical location. Those activities related 
to the practice of law, administration of 
justice, supervision of attorneys and 
continuing education benefit and affect 
each of us alike, regardless of location or 
level of activity. 

The second subject is the editorial view 
of President Smith with respect to 
legislative and lobbying activities of The 
Florida Bar. By arguing that such 
activities are approved by a large 
percentage of those who responded to a 
survey, or that one cannot expect the 
positions adopted by The Florida Bar to 
be supported by each and every member 
of the organization, President Smith 
misses the point. So also does his analogy 
to elected officials not being required to 
perceive a unanimous opinion before 
taking a position. In the case of those 
officials I am not compelled to contribute 
to the campaign of those candidates 
whose views are not in accord with my 
own. In the case of The Florida Bar, 
however, I am charged with compulsory 
membership fees which are used to 
support legislative positions of which I 
might not approve, and I have no 
freedom to withdraw membership or 
decline to pay for these activities without 


forfeiting the right to engage in the 
practice of law. It is the compulsory 
nature of the membership which brings 
into question the permissible scope of 
activities. 

I, for one, believe that the dues 
supported activities of The Florida Bar 
should be limited to those which involve 
supervision and education of attorneys, 
the practice of law, and other matters 
directly related to the administration of 
justice. Other activities, dealing with the 
substantive issues of the modern era, 
should not be supported by compulsory 
dues payments lest we be compelled to 
pay for advocating a position with which 
we disagree. 


A. THomas LEvIN 
Garden City, N.Y. 


How now telecommunication 


The undersigned wishes to respond 
with some remedial criticism to some of 
the hic-cup ailments regarding 
telecommunications written in the March 
1982 Journal by the Honorable Robert 
Graham, Mr. Rappaport and FCC 
Chairman Fowler. 

Can there be a conflict between the 
first amendment and the 14th 
amendment of the United States 
Constitution? Can there be a conflict 
between trusteeship and open 
competitive business? Does law of the 
land mean responsiveness to the people? 

Yes, Yes, Yes, by all means let us go 
forward in time. As well intended as 
some points of view seem to be, telecom- 
munications cannot be compared with the 
birth of the radio and/or television. The 
philosophy underlining the theme as to 
what is better control or no control of any 
service is really sophomoric in nature and 
approach. Sherlock Holmes’ constant re- 
ply to Dr. Watson of “elementary my 
dear,” seems to beg the question herein 
stated. 

The undersigned firmly believes that 
the present FCC, State of Florida, and 
any other agency now in existence is unable 
to adequately protect government or pri- 
vate interests in this new teleeommunica- 
tions age. We are stepping into a space 
and time [in] which qualified people are 
far and few between; technology just 
being reborn has little or no effect on the 
resulting consequence without proper 
planning and this I believe is immediately 
needed anew and not to be permitted on 
existing inadequate policy or philosophy. 

I enjoyed with much interest the 
intriguing views expressed in the articles, 
which of course created this response. 


James R. SABATINO 


Bay Harbor Islands 


Fixing CLE 


There you go again, Mr. Smith, 
advocating a mandatory program in 
CLE (FBJ, 3/82), after advocating man- 
datory pro bono in your January column. 
Wouldn't it be more a mark of leadership 
to come up with a way to make CLE 


_ participation attractive enough to 


obviate coercion? 

I'm as sure that you could considerably 
increase CLE participation by making $5 
audio tapes available, as I am that your 
earlier suggestion of mandatory pro 
bono would fail constitutional 
grounds. 

CLE is a miserable failure, in my 
opinion, because it is used as a revenue- 
raising device for the edifice—and 
Tallahassee-oriented Bar hierarchy, in- 
stead of being conceived and operated 
as an opportunity to inexpensively and 
widely disseminate new and review 
material to Florida’s 29,000-plus attor- 
neys. Book updates are wretchedly infre- 
quent and expensive. Video tapes are the 
worst kind of talking head format. Audio 
tapes are inexplicably unavailable. CLE 
seems to have overlooked combining 


‘lawyers’ waste travel time with available 


inexpensive tapes, to use opportunity. 

Though I'd rather hear Paganini on 
WTMI-FM, Id like to have available for 
my car cassette player, tapes on the 
appellate decisions of Florida, on annual 
updates of every law-school subject my 
tax dollars are paying for at FSU and UF, 
on CLE subjects, procedure and rules 
changes, Bar Governors’ meetings, 
disciplinary proceedings, Bar testimony 
everywhere that bureaucracy purports 
to speak for me, and debate on contro- 
versial points being debated within the 
Bar membership; it surely doesn’t get 
much play in the Bar News. $45 or even 
$15 tapes would fail. 

We don’t need Memorex. Radio Shack 
probably would sell railear-loads of 90- 
minute cassettes dirt cheap, which CLE 
should be able to tape and mail at $2.50- 
$5. Operate it as a lending library, and 
you don't lose the cassettes. Contract 
with facilities for the handicapped for 
labor, or perhaps with the prison system. 
Query: are lectures at state law schools in 
the public domain, available for the 
taping? Or would the profs, law reviews 
and senior students cooperate in produc- 
ing low-cost update and insight lectures? 
The Dade County Bar and Miami-Dade 
Community College air a business-law 
series on WLRN radio, and it’s a good 
job; so subject-matter treatments are 
feasible; in what formats? The W. Va. 
Bar sells tapes for $12... . 

I’m sure no lawyer feels comfortable in 
being an expert on what the law used to 


376 


THE FLORIDA BAR JOURNAL/MAY 1982 


| | 
| 
| 
: | 


be. You have a major task ahead in 
converting the Byzantine hindrance we 
have, which hides budget-increase 
proposals under side-show shells, into a 
productive, welcome organization 
whose CLE output is anticipated with 
eagerness. The California and PLI CEB 
catalogs are bigger than many Florida 
Bar CLE texts. Please get off your fixa- 
tion with “mandatory” solutions, and get 
to work fixing CLE. 


Jay H. BECKERMAN 
Ft. Lauderdale 


CLE costs—a response 

The March 15 edition of The Florida 
Bar News had a story on the front page 
which relates. the costs of CLE courses. 
CLE seminars are not, in fact, a large 
revenue-producing source for The 
Florida Bar. As that article points out the 
Bar was not at a break-even point last 
year when indirect expenses are taken 
into account. 

Audio-cassettes of CLE seminars are 
available. The charge for these tapes is 
the same as the normal registration fee, 
and a set of course materials is included. 
This is consistent with the pricing used by 
other states. It would be nice to provide 
these tapes at the cost of the blank audio- 
cassettes alone, but this would not take 
into account Bar production and 
maintenance costs. 

I cannot address myself to whether 
state law schools would want to tape and 
distribute their lectures. We are not 
familiar with the CLE program of the 
West Virginia Bar since they are one of 
the four states that does not belong to the 
National Association of CLE 
Administrators. 

The Florida Bar is significantly smaller 
than that of California which does, in 
fact, offer more seminars than Florida 
does. PLI, of course, draws from the 
whole nation, and therefore, has the 
largest potential audience of all. Our 
CLE program is well respected on a 
national level by the other states involved 
in the presentation of seminars. We are 
making every effort possible to keep the 
costs of CLE courses as low as possible, 
and I think that if you investigate the 
charges of other states, you will find ours 
compare quite favorably. 

Joun F. Harkness, JR. 
Executive Director 


Advocates mandatory retraining 


I read the President’s Page in the March 
1982 issue of The Florida Bar Journal 
with interest. 

In my opinion the thrust of the page is a 
call to expand programs and devise 
improved methods of dealing with and 


helping those not cognizant of the 
common law, but who at one time 
concurred with a faculty of law and the 
Florida Board of Bar Examiners. 

To this end may I suggest the following 
alternatives to prevent and reprimand 
incompetence: 


1. Formulate a formal certification 
understudy practicing program and a 
residency program, prior to full Bar 
membership. The program should be 
structured to acquaint the Bar applicant 
to general court procedures and 
specialization. 


2. Mandatory legal education 
structured to support, retrain and counsel 


basic legal principles in order to allow a 
lawyer full Bar membership and future 
specialization. The program should be 
complemented by mandatory 
professional and/or executive insurance 
with coverage for retraining and 
disbursement of costs between the 
individual lawyer, the Bar and the 
insurance carrier. 

Clearly the designation plan and the 
new programs of certification will be 
better served by the implementation of 
the above alternatives, but its success will 
only be accomplished by the good faith 
of the Bar membership. 


James T. ALEXANDER 
Atlanta, Ga. 
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OUTFIT 
Outfit No. 1 with 75 biank sheets $39. 50 


Outfit No. 1A with printed minutes 
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Corporate name stamped in gold on spine. 
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SERVING THE LEGAL PROFESSION SINCE 1927 


THE SOURCE 
FOR COMPLETE 


The most 
comprehensive, 
finest corporate 
kits available. 


Each CORPEX unit consists of: 

# GOLD-TOOLED BINDER with the look 
of fine leather, plus unique pocket 
permanently attached to inside front 
cover for foldaway seal. 

# Corporate name embossed in gold 

on spine. 

Matching vinyl SLIP CASE. 

Foldaway SEAL with carrying case. 


TWENTY STOCK CERTIFICATES 
lithographed on high-quality bond paper 
with the Big Board appearance, plus full 
page stubs. Certificates are numbered 
and imprinted with name of corporation, 
capitalization, state of incorporation and 
officers titles. 

SPECIAL FORMS SECTION furnished 
with all outfits includes a review of latest 
|.R.C. requirements for Sub-Chapter S 
(election not to be taxed as a corporation), 
Medical and Dental Reimbursement 
plans and Section 1244 plus required 
forms and, in addition, forms for annual 
meetings of shareholders and directors. 
# 75-blank minute sheets and title page 
or printed minutes and by-laws 
CORPEXPEDITER for quick completion 
of minutes with minimum expenditure 

of attorney time. 

Special printed minutes and by-laws are 
available for Professional, Not-for-Profit, 
Model and “Close” corporations (with 

a separate one for California) and for 
corporations organized in the states of 
New York, Florida and Texas. 


# Mylar reinforced tab indexes. 


Now Available: New Minutes & 
By-Laws — Chapter 607 of Florida 
General Corporation Act Codified by 
Statute of 1979. 


Dial Toll-Free Number 
1-800-221-8181 


CHARGE TO YOUR AMERICAN EXPRESS, 
MASTER CARD OR VISA CREDIT CARD 


For complete description and cost of other outfits 
and individual items, write for FREE catalog. 


Use this order form for your convenience. 


~ CORPEX, Dept. F, 480 Canal Street, New York, N.Y. 1001 
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*When ordering Minutes & By-Laws specify () Single 


Multiple Incorporators 


City, State, and Zip Code 

Attention of Tel # 
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Foreword 


By Governor Bob Graham 


Florida’s international vistas are broadening 
now that foreign trade is the fastest 
growing segment of the state's economy 


t is a pleasure to write a fore- 
| word to this special issue of 
The Florida Bar Journal on 
Florida’s new internationalism. With 
foreign trade the fastest growing seg- 
ment of the Florida economy, our 
state in the 1980’s is receiving world- 
wide recognition as having moved 
faster toward broader international 
vistas than anyone dared to imagine. 
Since 1978, Florida’s international 
trade has jumped 69 percent, from 
$11 billion to $18.6 billion. In 1981, 
exports reached $11.2 billion while 
we imported foreign products 
valued at $7.4 billion. Unlike the 
nation as a whole, Florida’s exports 
have outpaced imports in each of the 
last seven years. 

Maintaining this growth is vital to 
Florida’s interest. Trade encourages 
competition and brings new tech- 
nologies, more jobs, increased 
demand and increased contact with 
our neighbors in the Caribbean basin 
and Latin America. 

As chairman of the Caribbean/ 
Central American Action, Inc., and 
the National Governors Association 
Committee on International Trade 
and Foreign Relations, I am a strong 
advocate of trade initiatives that 
would free businesspersons to 
compete on more even terms in the 
world marketplace. 

It is equally important that we 
address federal disincentives to 
trading that serve as an anchor 
around the neck of exporters at- 
tempting to compete overseas. 

The governors have been success- 
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ful on several trade initiatives and are 
encouraged about pending propo- 
sals. Highly significant were our 
efforts working with Congress to 
restore funding cuts in the Export- 
Import Bank proposed by the Office 
of Management and Budget for fiscal 
1982. In February, we passed a reso- 
lution reaffirming our support of the 
role of the Export-Import Bank. 

At the same time, our proposal for 
visa waiver legislation for foreign 
businesspersons received a boost 
when Secretary of State Alexander 
Haig, appearing before our commit- 
tee, reaffirmed the State Depart- 
ment’s support for the measure. 

Another important step in the 
expansion of trade was the creation 
of Employment Through Exports, a 
coalition of three governors, six 
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presidents of international labor 
unions, and representatives of small 
businesses and large corporations. It 
is estimated that for every $1 billion 
in exports, 35,000 jobs are created. 

Two key trade measures have 
passed the U. S. Senate and await 
action in the House of Representa- 
tives. The first is the Export Trading 
Company Act, which would permit 
commercial banks to participate in 
the ownership of trading companies 
and provide greater certainty in the 
application of U. S. antitrust law to 
export activities. 

The second is a revision of the 
Foreign Corrupt Practices Act, 
which clears up ambiguity regarding 
permissible overseas business prac- 
tices. 

In addition, the governors have 
worked closely with the U.S. Depart- 
ment of Commerce and the U. S. 
Trade Representative’s Office in 
furthering cooperation between the 
Federal Government and the states in 
promoting exports. 

To work properly, trade must 
allow the best of each nation to 
develop and flow freely. Policies that 
encourage protectionism or ineffi- 
cient production can help us no more 
in the international economy than 
they have helped us at home. 

Florida’s attorneys can play a vital 
role in helping to forge Florida’s 
further international development. I 
am very pleased to see that The 
Florida Bar Journal has devoted a 
special issue to the topic of Florida’s 
new internationalism. 0 
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The bottom line 

Confused by the maze of 
computer jargon? Then let’s get to 
the bottom line—talk is cheap. 
Custom Management Systems 
could talk about the sophisticated 
features our systems offer, but we 
prefer that you witness these 
features first hand. Purchase one of 
our systems and if it doesn’t live up to 
our word, we'll buy it back.* 


*Minus minimal installation and monthly usage 
charge. 


Utilizing €»DataGeneral 


with over 100,000 systems installed 


Specializing 
in the legal community 

Each of our systems was designed 
by CMS's ownR & Dstaff to meet the 
stringent demands of today’s legal 
office. Marketing exclusively to the 
legal community, CMS is prepared to 
back each sale with the specialized 
support you desire. 


CMS and Data General 

All of CMS's systems are totally 
supported by the Data General 
Corporation—the world’s second 
largest supplier of office computer 
systems. Hence, your investment is 
backed by the full support services 
of both Data General and CMS 
working together ina team approach 
to serve you. 


Enough talk for now; let us hear 
from you and we'll tell you how to put 
aCMS system to work for you (Word 
Processing Systems start at under 
$10,000). 
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An introduction to 


Florida’s new internationalism 


Guest editor, George C. J. Moore 


longer a prediction or prophecy; it is a 

reality. Five years ago, a lead article in 
the Harvard Business Review focused on Coral 
Gables as a “Global Center of Tomorrow.” 
Tomorrow has now come, for not only Coral 
Gables and South Florida but for much of the 
entire state. 

Because of Florida’s strategic geographic 
location and benign climate, it was inevitable, 
and because of state legislation and official 
encouragement, momentum was gained and 
internationalization has in a short period of years 
now become fact. Today, international trade and 
commerce is the fastest growing sector in 
Florida’s economy. 

The absolute figures are equally impressive— 
while Florida scored a healthy trade surplus and 
increased its volume of goods exported and 
imported by $2 billion to $18.6 billion in 1981 over 
1980, the U. S. trade deficit climbed by $2.5 
billion during the same period to $27.8 billion. 

With the explosive growth in international 
trade, institutions, investment, commerce, trans- 
actions, and immigration, the implications for 
lawyers are multiple and plainly evident. 
Burgeoning foreign trade and foreign direct 
investment are both multi-pronged and obviously 
require a variety of legal services. So, also, do 
international banks, multi-national corporations, 
foreign trade zones, ports and shippers, foreign 
consulates, foreign immigrants, and many others. 

Today, Florida ranks second only to New York 
in the number of international banking institu- 
tions. According to the Financial Times of 
London, (the Wall Street Journal of Britain), 
Florida is well on the way to becoming the equiva- 
lent of Hong Kong in the Far East as the commer- 
cial hub of the Americas. 

When, in 1977, the Harvard Business Review 
wrote of “Global Centers of Tomorrow,” Coral 
Gables hosted some 55 multi-nationals, whereas 
today the number is well over 100. In 1980, the 
Royal Bank of Canada became the 100th, moving 
its entire Latin American division from Montreal 
to Florida. The advantage of having a Latin 


lorida’s New Internationalism” is no 


American and/or Caribbean operations base in 
Florida has obviously caught on. 

Five years ago Florida had no foreign trade 
zones. Today, with five, it has more than any 
other state. Meanwhile, another application, that 
of Tampa, is pending. The Miami Free Zone, 
established in 1979, is already the second busiest 
general purpose zone of the more than 60 foreign 
trade zones in the U.S. The volume of goods 
moving through the Miami Free Zone during 1981 
was $326 million. Florida also has foreign trade 
zones in Ft. Lauderdale, at Port Everglades, and 
Orlando, Jacksonville, and Pensacola. 

More than one-third of all North American 
trade to Latin America and the Caribbean now 
passes through South Florida. Foreign cargo 
handled by Miami International Airport ranks it 
sixth in the world, just behind Heathrow in 
London, while, in number of international cruise 
passengers, Miami stands on top of the world. 
Airlines are flying some 800 flights per week from 
Miami to the Caribbean and Latin America, while 
direct flights now serve more than half a dozen 
cities in Europe. 

Foreign consulates abound in Florida, exceed- 
ing 50. 

Substantial foreign investment has been identi- 
fied in all of Florida’s 67 counties; some 55 dif- 
ferent nationalities have invested in Florida. Last 
year in Dade County, foreign investment 
accounted for some 45 percent of all large real 
property transactions. 

Among the more conspicuous foreign investors 
are Germany’s largest firm, Siemens, with multi- 
million dollar manufacturing investments in 
Manatee and Palm Beach Counties, and Rolls 
Royce which, for the first time ever, initiated 
manufacturing outside the U.K.—opening a $28 
million facility last year in Miami to produce jet 
engine components, both of which developments 
smack of a Good Housekeeping seal of approval. 

On the immediate horizon is the Insurance 
Exchange of the Americas, patterned after 
Lloyd’s of London and scheduled to open this 
October in Miami. Prime focus will be on insur- 
ance and reinsurance in Latin America. Further 
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An introduction 


George C.J]. Moore practices in West Palm 
Beach. He graduated from the University of 
Florida and from Cambridge University with 
degrees in English law and in international 
law. Called to the Bar in England (Barrister, 
Inner Temple) in 1970, he was admitted in 
Florida in 1972 and subsequently in seven 
countries and territories in the Caribbean and 
West Indies. Legislative assistant to U.S. 
Senator Charles Mathias from 1970-72, he 
served as an assistant public defender in Palm 
Beach County in 1973. Since 1978, Moore has 
served on the Editorial Board of the Interna- 
tional Lawyer, a journal of the American Bar 
Association. 

He is a board member of the Florida 
Council of International Development and of 
the International Center of Florida, and a 
member of the International Finance Council 
of Florida. He is founding chairman of the 
International Law Committee of the Palm 
Beach County Bar Association and founding 
president of the World Trade Council of Palm 
Beach County. He was appointed in 1980 by 
the U.S. Secretary of Commerce to the Florida 
District Export Council. Moore is also chair- 
man of the Immigration Law Committee of 
the Palm Beach County Bar Association and on 
the Editorial Board of The Florida Bar 
Journal. He has lectured at CLE programs of 
The Florida Bar and of the Practising Law In- 
stitute of New York as well as in London and 
Oxford. He is the author of ten articles on in- 
ternational topics. 
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growth in international banking can 
also be anticipated. There are 
already 24 foreign banks, 30 Edge 
Act banks (U.S. banks dealing in 
international transactions), and many 
Florida banks with international 
departments. The advent of “Inter- 
national Banking Facilities,” recently 
authorized by the Federal Reserve 
Board, will compete with offshore 
finance centers such as Nassau and 
Panama for now less taxed and 
regulated Eurodollar and_ other 
financing transactions. The number 
of foreign, federal, and state inter- 
national banking institutions can also 
be expected to increase. In terms of 
cash flow, one Florida bank alone has 
nearly 50,000 Latin American 
accounts, with deposits totaling close 
to $1 billion. 

The explosive growth of foreign 
trade, investment, and transactions 
dramatically affects all segments of 
the economy, including Florida’s 
lawyers who are, in fact, substantial 
exporters. Legal fees earned from the 
“invisible export” of services to 
foreign clients paying with foreign 
currency or doliars from outside the 
U.S. favorably impact the now rather 
sick U.S. balance of payments. 
Indeed, invisible exports by service 
industries such as law, accounting, 
consulting, engineering, and banking 
are estimated by the U.S. Depart- 
ment of Commerce to have earned in 
excess of $35 billion for the U.S. in 
1981. 

Thus, this special issue of The 
Florida Bar Journal on “Florida’s 
New Internationalism.” 

Governor Graham and Florida 
Secretary of Commerce Stuart 
Edgerly help to introduce the issue, 
making clear not only the favorable 
state attitude but, even more, the 
high priority which the state admin- 
istration attaches to export develop- 
ment and foreign direct investment 
in Florida. Indeed, it was passage in 
1977 of state legislation authorizing 
establishment in Florida of foreign 
banks and foreign trade zones which 
really opened the door and catalyzed 
the elements. That, combined with 
Florida’s and particularly Miami's 
critical location as the nearby, multi- 
cultured, low tax, stable, accessible 
and welcoming safe harbor Grand 
Central Station of the Americas, is 
truly leading to Florida’s becoming 
the “New World Center,” as Greater 
Miami is described by its Chamber 
of Commerce. 


Governor Graham has taken inter- 
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nationalism very seriously and last 
year succeeded in obtaining a 100 
percent increase in the budget (very 
exceptional these days) of the 
Department of Commerce, which 
already had grown 10,000 percent 
over the level of 10 years ago. 


Governor Askew had _ launched 
Florida’s new internationalism by 
initiating trade missions to Europe 
and elsewhere, signaling Florida’s 
repudiation of its keep out attitude 
toward business. The oil crisis and 
the recession in building and tourism 
were seen to necessitate a diversifica- 
tion of the state’s traditional reliance 
upon tourism, construction and 
agriculture as financial mainstays; 
internationalism and business devel- 
opment were seen as realizable and 
viable, with reverse effort and 
greatly increased state budgeting 
and attention. 


Lawyers set about structuring the 
legislative welcome mat. Foreign 
banks and foreign trade zones 
received a green light, while tax 
incentives and disincentives were 
appropriately made more congenial. 


However, there were obstacles. 
The image of Florida was a 
business—of a Mr. Sunshine smiling 
down on palm trees, beaches and, 
more recently, Mickey Mouse & Walt 
Disney. Thus, the budget increases, 
trade missions and the whole 
panoply described below. Official 
state persistence has not been made 
any easier by such reports as in the 
Time magazine cover story of late 
last year. 


Governor Graham perceived and 
acted on Florida’s international 
potential, and he has rapidly risen to 
national prominence as chairman of 
both Caribbean/Central American 
Action, based in Washington, D.C., 
and the National Governors Associa- 
tion Committee on _ International 
Trade and Foreign Relations. 

The Governor's Department of 
Commerce has a plethora of publica- 
tions, events, and other aids for 
potential exporters and_ foreign 
investors. The Department has now 
placed computers in ten World 
Trade Council offices around the 
state, giving immediate access to 
international trade leads compiled 
weekly by U.S. foreign and commer- 
cial service officers worldwide, 
replete with detailed information. 

Awards for excellence in inter- 
national development will be pre- 
sented later this month at the 
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Governor’s Conference on World 
Trade, which is the major inter- 
national event in Florida each year. 
Sponsored by the Florida Council of 
International Development, it is set 
for May 18-19, in Fort Lauderdale at 
Pier 66. Florida’s overseas offices, 
external trade missions, and internal 
export seminars are also vital com- 
ponents of Florida’s official encour- 
agement of international trade and 
development. 

This special issue can only touch on 
some of the many topics relevant to 
lawyers and Florida’s New Inter- 
nationalism. For lack of space, much 
has been omitted, such as many 
aspects of international taxation and 
international litigation. 

Following the foreword by the 
Governor and a description of 
Florida’s international activities by 
the Florida Secretary of Commerce, 
we hear from Ivan Cosimi, who is 
director of the International Trade 
Administration of the U.S. Depart- 
ment of Commerce for the Southeast 
United States. He writes on “The 
U.S. Export Imperative,’—made 
necessary by growing U.S. balance 
of payments deficits and the absurdly 
low percentage of U.S. manufac- 
turers engaged in exporting. A mere 
200 companies account for about 85 
percent of all U.S. exports. 

Next, Professor Mira Wilkins of 
Florida International University 
describes the expanding scope of 
“New Foreign Enterprise in 
Florida,” drawing from her recent 
book of the same title. She presents 
the dimensions of foreign investment 
in real estate, banking, manufac- 
turing, raw land, mining, agriculture, 
and other areas. 

The growth of _ international 
banking and the various avenues for 
establishing an international banking 
operation in Florida are then 
described by Bowman Brown and 
Luis de Armas, drawing from a book 
edited by Mr. Brown. 

Next is a two-page photo spread 
featuring a recent trade mission, the 
February Intercambio Comercial to 
Panama, sponsored by the Florida 
Council of International Develop- 
ment, the Florida International 
Agricultural Trade Council, and the 
Florida International Bankers 
Association. 

Then follows an article by Peter 
Herrick on some of the nitty-gritty of 
international trade and customs law, 
describing the Generalized System 
of Preferences, drawback, anti- 


dumping and countervailing duties, 
and unfair import practices and 
remedies. 

Next, Bob Hendry writes on the 
role of the lawyer and law in 
international trade. He addresses 
foreign representation agreements, 
licensing, international payments, 
Domestic International Sales Corpo- 
rations, selection of foreign counsel, 
international boycotts, and_ the 
Foreign Corrupt Practices Act. 

Associate Dean Alan C. Swan of 
the University of Miami Law School 
follows with an article on choice of 
law in international contracts. The 
dean also argues persuasively for 
revision of Florida’s Arbitration 
Code, to equip Florida to serve as a 
new center of international 
arbitration. 

Free trade benefits of foreign 
trade zones are next described, also 
by Peter Herrick; then tax planning 
for foreign trade zone use, in an 
article by Burt Landy and Terrance 
Mullin. 

Foreign investors are coming in 
and Jack Bierley describes special 
considerations in understanding and 
dealing with foreign clients from 
different cultures and legal systems. 
For foreign investors and business 
persons interested in immigrating 
temporarily or permanently to the 
U.S., Mike Weiss outlines some of the 
possibilities in this distinct area of the 
law. And for aliens who actually do 
invest in or immigrate to the U:S., 
Larry Freeman describes the 
cobweb of mandatory reporting 
requirements under such _ recent 
legislation as FIRPTA, ERTA, 
AFIDA, IISA, and other tongue and 
mind-twisters including Florida's 
own RICO, enacted in 1981. The 
labyrinth of U.S. taxation of foreign- 
ers and foreign investment is next 
outlined by George Perlman. 

The past president of the Florida 
Ports Council then discusses the role 
of Florida’s ports in international 
trade, followed by an article on 
Admiralty and Maritime Law by 
John Knight and Roger Vaughn, who 
contributed to the recent Florida Bar 
CLE manual on Admiralty and 
Maritime Law. 

Next is a map of Florida reflecting 
the location of Florida’s 11 World 
Trade Councils, five foreign trade 
zones, and 14 deep-water ports. Also 
included is a list of foreign consulates 
in Florida. 

Next are profiles of two Florida 
Bar members, Marshall Langer and 


John Dyer, who have made outstand- 
ing contributions in the areas of inter- 
national tax and investment, and 
international trade, respectively. 

Then follows a report on the activi- 
ties of the International Law Com- 
mittee of The Florida Bar by Chair- 
man Steve Zack. 

A short description of the Insur- 
ance Exchange of the Americas by its 
Chief Executive, Alan Teale, 
formerly of Lloyd’s of London 
follows. 

Next, this issue contains a “catalog” 
describing some of the many organi- 
zations, events, and _ periodicals 
which may be relevant to Florida's 
international lawyers. 

Finally, at the very end, is an article 
on the International Will by William 
Stevens. 

The photos and cartoons inter- 
spersed are meant to depict some of 
the scenes and circumstances and 
occasional absurdities which con- 
front the internationally involved 
lawyer or business person. 

Thanks are owed to many people 
for making this special issue possible, 
particularly the authors of the 
articles. Also, few people realize the 
hard work put in by Linda H. Yates, 
Cheryle Dodd and others of The 
Florida Bar Journal staff, and Judy 
Nable of the Bar’s art department, 
who are responsible for not only this 
special issue but every monthly issue, 
in addition to the twice monthly 
Florida Bar News. 

Now, as John Dyer has long said, it 
is time to “Think International.” 
After all, we now are international.O 


The Interest on 
Trust Accounts Program 


SUPPORT IT 
AND 
SIGN UP NOW! 


Matter of Interest on Trust 
Accounts, 402 So.2d 389 (Fla. 
1981) Florida Bar Integration 
Rule 11.02(4)(d) 


For more information contact: Interest on 
Trust Accounts Program, The Florida Bar 
Center, Tallahassee, Fl 32301-8226 (904) 
222-5286 
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Appointed Florida Secretary of Commerce 
by Governor Bob Graham in December of 
1981, Stuart Edgerly is responsible for the 
state’s economic development and tourism 
programs. 

Previously, Edgerly was president and chief 
executive officer of Cordis Dow in Miami, 
manufacturer of medical devices. He has a 
bachelor’s degree in engineering from the 
Massachusetts Institute of Technology and a 
master’s degree in business administration 
from the Harvard Business School. Edgerly 
also completed the advanced management 
program of the Harvard Business School. 


Photo by International Round Table 


Governor Bob Graham and Stuart Edgerly (right), Florida secretary of 
commerce, are pictured with Norishige Hasegawa (left) in Tokyo during the 
Governor’s recent trade mission to Japan. Hasegawa is chairman of the 
Japan - U.S. Businessmen’s Conference, the Japan-Southeast U.S. 
Association and Sumitomo Chemical Company Limited. 
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Florida’s economy takes a 
new direction 


By Stuart Edgerly 


The Florida Department of Commerce is committed to promoting 
international trade and opening overseas 


he Florida Department of 
Commerce welcomes _ this 
special edition of The Florida 
Bar Journal devoted to Florida’s 
new internationalism. By capitalizing 
on its advantages, Florida is rapidly 
becoming a major world center for 
international trade and commerce. 

Today, the international sector is 
by far the fastest-growing segment of 
Florida’s economy. The state is 
exploding with international 
investment, trade and tourism. This 
is changing the direction of our 
economic outlook for the remainder 
of this decade, and even to the end of 
this century. 

The Florida Department of 
Commerce is committed to 
promoting international trade and 
opening overseas markets to Florida 
businesses. We are concentrating on 
persuading more Florida companies 
to export. 

Our Bureau of Trade Develop- 
ment has two goals: to attract foreign 
business enterprises to establish in 
Florida and to promote sale of 
Florida products and _ services 
abroad. Both objectives bring capital 
into the state and provide thousands 
of jobs for Floridians. 

Attorneys assisting foreign 
investors and exporters play a very 
important role in facilitating 
Florida’s international development. 
Indeed, legal services constitute a 
substantial part of the state’s invisible 
exports which, like export of tangible 
goods, improves our balance of 
payments. 

Computer terminals in Talla- 
hassee, at the six Florida Department 
of Commerce field offices, and at 
The World Trade Council offices 
around the state provide Florida 
businesses with immediate access to 
weekly updated trade leads from all 
around the world. 

In 1981, the Bureau of Trade 


markets to Florida businesses 


Development conducted 10 export 
seminars around the state and gave 
62 companies intensive counseling on 
exporting. These seminars are 
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Florida is really taking off! 


particularly helpful to the numerous 
small and medium-sized companies 
which now recognize the potential in 
exporting. A firm need not be an IBM 
or DuPont to benefit substantially 
from foreign trade. 

This month on May 18-19 at the an- 
nual Governor's Conference on 
World Trade to be held in Ft. Lauder- 
dale, hundreds of Florida firms and 
businessmen will expand and 
exchange their knowledge of 
international trade and exporting. 

Trade missions and trade fairs are 
also a'major part of the Department 
of Commerce’s program to promote 
international trade. These _ trips, 
involving both private businessmen 
and state officials, provide an 
opportunity to meet the business 
leaders and government officia’s of 
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other countries and to tell the Florida 
story. 

Last year, we pursued target 
markets by participating in six 
missions to Europe, nine to the Far 
East, and five to Canada. Our Office 
of Latin American Trade in Coral 
Gables participated in 10 missions 
which resulted in 1,262 leads and $1.3 
million in immediate sales. Further 
sales from the Latin missions totaled 
more than $37 million. 

Florida now has foreign offices 
strategically located in Tokyo and 
Stuttgart, Germany. 

In the area of foreign investment, 
the Florida Department of 
Commerce helped establish 17 
companies in 1981. They accounted 
for 1,140 employees and a total 
capital investment of $22.8 million. 
All together, the Department assisted 
in the relocation or expansion of 261 
industries, creating 57,106 jobs and 
representing capital investment of 
$1.6 billion. 

Florida welcomes foreign 
investment, especially in manu- 
facturing. While providing a boost to 
the state’s economy, individuals and 
companies find it profitable and 
advantageous to invest in a market 
with close proximity to both the 
Southeastern United States as well as 
Latin America and the Caribbean. 

Internationalization is important to 
Florida’s future. It means more jobs, 
more capital investment, more state 
revenue and a more stable economy 
due to diversification. It also 
provides a hedge against inflation 
and domestic fluctuations. 

Internationalization is an ongoing 
process which presents Florida with 
exciting and ever expanding 
challenges and opportunities. The 
Department of Commerce aims to 
assure its success. Florida’s attorneys 
can play an important role in assisting 
the state’s international development.O 
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Hard Evidence of Soft Tissue Injury! - 


Demonstrate 
Sensory Nerve Damage 
with 


THERMOGRAPHY 


The thermogram is a “heat picture” that provides a vivid and graphic 
evaluation of various musculoskeletal conditions including sensory 
nerve irritation and soft tissue injury. Subjective complaints of pain, 
numbness and paresthesias.can be objectively documented with a 
statistical accuracy superior to the EMG and myelogram. The visual 
perspective obtained is unequaled in clarity. The relationship of injury 
and pain to the human anatomy is readily apparent and demonstrable. 


HERMOGRAM 


INDICATIONS 


Thermography can be used to evalute any musculoskeletal injury — both acute and chronic. In addition, other 
medical conditions involving nerve and vascular abnormalities can be studied. Included are arthritis, dental conditions, 
facial pain, thrombophlebitis, circulatory disorders, and pain, numbness and paresthesias of the extremities 


NORMAL T 


e Demonstrate “hidden pain” where other diagnostic 
studies have been negative 


Document acute injury early 


Monitor efficacy of treatment modalities 
being used 


Assess severity of chronic conditions 


© Document cervical, thoracic and lumbar disc 
related problems 


Illustrate soft tissue injury with prompt ° Provide a “Picture of Pain” 


examination after trauma 


Your Referral Center — Thermographic Medical Associates Inc. 


Thermographic Medical Associates Inc. provides the mographic examination and the technical aspects of 


highest quality thermographic service available in 
Florida. Our space age equipment embodies the very 
latest in electronic thermographic science and tech- 
nique. A modern facility is fully equipped to provide 
prompt and efficient examinations for your referral 
patients. Physicians supervise every phase of the ther- 


system performance. Your patient’s thermographic 
studies will be interpreted by our medical consultant, 
Albert G. Eckian, M.D. A full written report follows each 
thermographic study. Copies of thermographic films are 
available for those cases in litigation. 


Let Us Give You The Hard Evidence 


Thermographic Medical Associates Inc. 
201 N. Wymore Road © Winter Park, Florida 32789 


305 629 4280 


Remember “A Picture is Worth a 1,000 Words!” —— 
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The U. S. export imperative 


By Ivan Cosimi 


Exports accounted for 66,500 manufacturing 
jobs in Florida in 1980, or 14.7 percent of the 
state's total manufacturing employment 


ecent global events have 

made international trade 

significantly more important 
to the U.S. economy than ever be- 
fore. A strong U.S. export position 
has become critically important to 
the economic strength and welfare 
of the country. Exports now account 
for one of every eight jobs in Ameri- 
can factories, and one of every four 
on American farms. 

In Florida, trade has taken on 
special significance. Exports accoun- 
ted for 66,500 manufacturing jobs in 
Florida in 1980, or 14.7 percent of 
Florida’s total manufacturing em- 
ployment. 

Expansion of U.S. exports has be- 
come a high priority at all levels of 
government. At the federal level, the 
administration’s trade policy aims at 
achieving open trade and reduction 
of trade distortions, while adhering 
to the principle of reciprocity in our 
trading relations. Among federal 
goals are reduction of self-imposed 
export disincentives and more ef- 
fective government export pro- 
motion programs. 

Reorganization of the trade func- 
tion within the executive branch has 
established the International Trade 
Administration of the U.S. Depart- 
ment of Commerce as the primary 
federal agency to promote foreign 
nonagricultural trade. 

Another significant development 
is the merging of the Commerce De- 
partment’s Foreign and U.S. Com- 
mercial Services, making more effec- 
tive the 167 fulltime foreign 
commercial officers in more than 100 


locations in 65 countries. 

The administration is also pursuing 
U.S. rights and opportunities under 
the recently signed Multilateral 
Trade Treaty, as well as supporting 
the Export Trading Company legis- 
lation. 

Recent export performance is en- 
couraging—U.S. merchandise ex- 
ports are growing at an annual rate of 
10 percent compared to 6 percent for 
world trade. However, the U.S. ex- 
port performance is largely attrib- 
utable to a few American companies 
whose trade accounts for the vast 
bulk of U.S. exports. A recent De- 
partment of Commerce study indi- 
cates that five exporters alone 
account for 17 percent of total U.S. 
exports, and 120 exporters account 
for 53 percent of U.S. exports, while 
850 firms account for more than 70 
percent of all U.S. exports. These 
figures show that many U.S. manu- 
facturers are not exporters. Of the 
300,000 manufacturers in the U.S., 
only 10 percent are exporting. 

The traditional explanation why so 
few manufacturers are involved in 
exporting has been the attractiveness 
and size of the U.S. market; many 
U.S. businessmen have simply been 
content to sell at home and say that 
exporting is too much trouble. While 
many small and medium-sized 
American firms are now entering the 
export market and finding it profit- 
able, particularly during the reces- 
sion at home, the great majority fail 
to recognize that they are competing 
in a global market and make no ef- 
fort to export at all. However, they 
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face increasing international compe- 
tition because the U.S.—indeed every 
state and every community—is but 
part of a world marketplace. 

Increasingly tough competition is 
coming from foreign producers, par- 
ticularly in Western Europe and 
Japan where they benefited from 
post-war reconstruction of their 
plants, such that today many of their 
facilities are more modern and effi- 
cient than those in the U.S. Addi- 
tionally, our open market system 
with its ease of entry makes it easier 
for everyone, American and foreign 
companies alike, to sell in the U.S. 
than elsewhere. 

Through the U.S. Commercial 
Service of the U.S. Department of 
Commerce, assistance in export de- 
velopment is brought to the Florida 
business community. Personal coun- 
seling service is delivered to indi- 
vidual firms. At present, federal 
trade specialists work with over 2,000 
Florida firms, the majority of which 
are small and medium-sized. The 
U.S. Commercial Service also works 
closely with the Florida Department 
of Commerce, Bureau of Trade De- 
velopment, private sector interna- 
tional trade organizations, and the 
Florida District Export Council, an 
advisory group consisting of knowl- 
edgeable international business 
executives. 

Among the services available 
through the U.S. Department of 
Commerce district offices are as- 
sistance in promoting U.S. products 
in special markets, computerized 
trade leads and opportunities, loca- 
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U. S. export imperative 


tion of overseas agents and distribu- 
tors, promotion of U.S. products 
through U.S. Export Development 
Offices abroad, introduction of for- 
eign buyers to U.S. firms, sponsorship 
of export seminars and conferences, 
organization of trade missions, and 
promotion of international trade 
fairs. Advice is also given about 


financing, credit, insurance, and 
other export related services avail- 
able from other federal agencies. 

If your clients are already export- 
ing, have them consult our district 
office for the latest trade develop- 
ments in their particular industry or 
geographic area of concern. If they 
are not yet exporting, have them con- 
tact our district office on how to be- 
gin. Our telephone number in Miami 


Trade missions 

U.S. trade and inter- 
national marketing 
centers exhibitions 
New product infor- 
mation service 
Foreign buyer pro- 
gram 

World traders data 
reports 

Trade opportunities 
program 

Export mailing list 


Services offered by 
the U.S. government 


service 
8. Agent/distributor 
service 
9. Product marketing 
service 
Commercial exhibi- 
tions 
Catalog exhibitions 
Video/catalog exhi- 
bitions 
Business counseling 
Marketing publica- 
tions 


10. 
11. 


is (305) 350-5267. The challenge we 
face as a nation to expand our ex- 
ports can best be achieved by busi- 
ness and government working to- 
gether. O 


Ivan A. Cosimi is director of the U.S. De- 
partment of Commerce International Trade 
Administration’s District Offices for the states 
of Florida, Georgia, Alabama, Mississippi, and 
the Commonwealth of Puerto Rico. Before 
coming to Florida, Cosimi served as a foreign 
service officer in Mexico and was director of 
the U.S. Trade Center in Mexico City. For 18 
years, he has served with Department of Com- 
merce international trade promotion pro- 
grams, involving permanent and temporary 
overseas assignments to more than 50 countries 
on five continents. Cosimi is a graduate of 
Georgetown University, School of Foreign 
Service; the George Washington University 
Graduate School of International Affairs; and 
the National Defense University. 


This art map, reprinted as a courtesy of the Greater Miami Chamber 
of Commerce, graphically shows the expansion of foreign consul- 
ates in Florida. Some 43 countries have from one to four consuls in 


the state, most of them located in the Miami area. Names and 
addresses of consuls may be obtained from the Office of Secretary 
of State in Tallahassee. 
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New foreign enterprise in Florida 


By Dr. Mira Wilkins 


Although trade zones are deemed outside the U.S. customs 
territory, they are within the legal jurisdiction of the U. S. 
and subject to applicable state and local laws 


oreign business in Florida has 

grown by leaps and bounds in 

the last five years. Every new 
set of statistics indicates the rise of 
foreign direct investment, invest- 
ment that carries with it management 
and control. The investors from 
abroad participate in all sectors of 
the economy, in land and real estate, 
manufacturing, mining, banking, 
and trade, both retail and wholesale. 
A number of investment projects 
runs in excess of $100 million. 

Investors come to Florida from 
Europe, Canada, Latin America, the 
Middle East and the Far East. I have 
identified 55 different nationalities. 
Many of the major foreign multina- 
tional enterprises are represented in 
the state. The rise of foreign invest- 
ment in Florida has mirrored the 
general increase in such stakes in the 
United States as a whole. It has, 
however, differed in Florida in a 
number of respects. 

First, the growth in Florida 
appears to have been greater than in 
the country as a whole. Second, 
Florida has attracted a_ larger 
percentage of foreign investment in 
land and real estate developments, 
condominium projects, new office 
buildings, and shopping centers. 
Indeed, whole towns have been 
developed by foreign investors. 
There is also substantial investment 
in residences. A number of hotels and 
restaurants—catering to the 
important tourist trade—have also 
been acquired by foreign owners. 

Third, the proliferation of foreign- 
owned and foreign banks, especially 
in Miami, has been phenomenal. 
Major international banks have 
representation in Miami; many use 
Miami as a base for Latin American 
activities. 

Fourth, Florida is rich in 
phosphates, and in the center part of 
the state, foreign investors play an 
important role in that industry— 
mining, producing 
products for the fertilizer industry, 
and making fertilizers. Taking part in 


intermediate 


Courtesy of St. Petersburg Independent 


this expansion are investors from 
Japan, Germany, and France. 

Fifth, Florida has important 
foreign investments in retailing. A 
recent study found that relative to 
other southeastern states, the per- 
centage of employment in foreign- 
owned retailing is vastly larger in 
Florida. Sixth, while probably the 
greatest amount of foreign invest- 
ment in Florida comes from Canada 
and while there is_ substantial 
European investment, the presence 
of Venezuelan investment is atypical 
in the United States as a whole, but 
significant in this state. More “OPEC 
money” comes into Florida from 
Venezuela than from any country in 
the Middle East. 

U.S. Department of Commerce 
figures show manufacturing to be the 
largest single sector attracting 
foreign investment in Florida. 
Foreign investors manufacture 
products in many industries, from 
electronics to construction mate- 
rials. Foreign-owned _ electronics 
companies especially large 
employers. In 1975, Florida had only 
1l foreign-owned manufacturing 
plants; by the end of 1980, the 
number was up to about 125 and was 
continuing to rise. Familiar names 
such as Rolls Royce (British) and 
W.R. Grace (with large German 
interest) manufacture in the state. I 
believe that the Department of 


THE FLORIDA BAR JOURNAL/MAY 1982 


Commerce has underestimated the 
extent of real estate related invest- 
ments by foreigners in Florida and 
that such investments might rival or 
possibly surpass in dollar terms the 
stake in manufacturing. The number 
of real estate related investments is of 
course far larger. 

In 1980 I estimated that the em- 
ployment generated by foreign 
investors in Florida was 56,000, of 
which 20,600 were in manufacturing. 
During 1981, these figures clearly 
have increased. 

Foreign investment in Florida is 
not confined to any single region. I 
have been able to identify foreign 
investments in 53 of the state’s 67 
counties. 

The growth of foreign business in 
Florida has occurred under 
favorable conditions. The 
administration in Tallahassee 
encourages the expansion, seeing 
foreign investments as stimulating 
economic activity, providing 
employment, and offering a basis for 
trade expansion. State legislation has 
been friendly to the growth. In bank- 
ing, particularly, new legislation has 
created propitious conditions for 
foreign business entry. 


Mira Wilkins is professor of economics at 
Florida International University, Miami. She 
received her A.B. degree from Radcliff 
College and her Ph.D. degree from Cam- 
bridge University. She has taught at Columbia 
University, Union College, Smith College, and 
the University of Massachusetts and also has 
been research associate on business histories of 
Florida Motor Company and Weyerhaeuser 
Enterprises and wasa recipient of the Guggen- 
heim Foundation fellowship. Among her 
many publications is Foreign Enterprises in 
Florida. 
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SOCIAL SECURITY 
PRACTITIONERS 


.... during 1981, the Social Security Administration withheld from 
accumulated benefits and paid directly to successful claimants’ at- 
torneys more than $65 million in fees. 

.... during the same period, some 250,000 requests for hearing were 
filed, more than half of which resulted in the payment of benefits. 

.... itis estimated officially that during the year beginning October 1, 
1982, more than 425,000 requests for hearing will be filed. 


Small wonder that social security practice has been 
called the growth industry of the legal profession. 


To assist practitioners in this fascinating and rewarding field, we issue a series of 
monographs on various aspects of social security practice. The monographs are 
succinct (7 to 16 typewritten pages) and inexpensive ($8 each) and, we believe, 
provide more worthwhile assistance to the social security practitioner than is 
available from any other source with so little cost and effort. 


Monographs currently available are: 


Attorney Fees in Social Security Cases. 
Interviewing the Claimant for Social Security Disability Benefits. 
Effective Use of Lay Witnesses in Social Security Disability Hearings. 


Using the Government’s Expert Witnesses To Win Your Social Security 
Disability Case—The Medical Advisor. 


Using the Government’s Expert Witnesses To Win Your Social Security Dis- 
ability Case—The Vocational Expert. 


Other monographs are in preparation. 


DALHURON, INC. 


P.O. Box 2212 
Little Rock, Arkansas 72203 
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International banking in Florida 


By Bowman Brown and Luis A. deArmas 


Newly adopted Florida and federal regulatory 


amendments enable foreign banks to 
engage ina variety of previously prohibited activities 


This article is an abbreviation of a chapter in 
a book on international banking centres, 
edited by Bowman Brown and published by 
Euromoney Publications, London, March 1982. 


lorida has recently developed 

into a significant international 

banking centre. United States 
and foreign banks have opened 29 
international banking subsidiaries 
(Edge Act corporations) in the 
Miamiarea, and eight other Edge Act 
corporations are scheduled to open 
or are the subject of applications, 
giving Miami more Edge Act cor- 
porations than any other U‘S. city. 


Twenty-five foreign banks have 
established banking agencies or 
representative offices in Miami. The 
applications of eight other foreign 
banks to establish agencies or repre- 
sentative offices in Miami have been 
approved but the offices are not yet 
open. Applications for four more 
agencies are pending. 

The growth of international bank- 
ing in Florida has been encouraged 
by recent federal and Florida bank- 
ing legislation. ‘The Federal Inter- 
national Banking Act of 1978 (the 
Federal Act) permits foreign banks 


to establish Edge Act corporations 
and federal branches and agencies in 
any state where branches and agen- 
cies are not prohibited by law, and 
where the foreign bank is not other- 
wise operating a branch or agency 
under state law. Florida international 
banking legislation adopted in 1977 
(the Florida Act) permits foreign 
banks to establish agencies and repre- 
sentative offices, but not branches in 
Florida. Florida has also enacted 
legislation exempting certain inter- 
national banking operations from 
most Florida taxes, and has recently 
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International banking 
in Florida 


adopted tax and usury-relief legisla- 
tion. 


Florida-licensed international 
banking agencies 

The Florida Act enables a foreign 
bank to establish a Florida-licensed 
international banking agency in 
Florida. Most of the foreign bank 
agencies in Florida are Florida- 
licensed because, until the adoption 
of the Federal International Banking 
Act of 1978, this was the only means 
of entry for a foreign bank. 

The Florida Act provides that a 
foreign bank may transact at its agen- 
cy in Florida only such business as is 
clearly related to international or 
foreign business and financing of 
international commerce.. After enact- 
ment of the Federal Act, this provi- 
sion was amended to enable the 
Florida international banking agen- 
cies to attain competitive equality 
with federal agencies. The amend- 
ment, known as the Competitive 
Equality Act, provides that, if autho- 
rized by rules of the Florida Depart- 
ment of Banking and Finance, 
Florida-licensed international banking 
agencies can make any loan or invest- 
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ment, or exercise any power permit- 
ted by federal agencies under the 
Federal Act. 

The Federal Act authorizes federal 
agencies to conduct any business 
which inay be conducted by a 
nationally-chartered commercial 
bank; however, federal agencies may 
not receive deposits from U:S. citi- 
zens or residents nor may they 
engage in fiduciary business. Florida- 
chartered commercial banks are 
authorized by statutes to conduct the 
same business as national banks lo 
cated in Florida. 

The Florida Comptroller has 
adopted regulations which permit 
Florida international banking agen- 
cies to engage in the same business as 
federal agencies. These regulations 
provide that Florida-licensed inter- 
national banking agencies may en- 
gage in any business, and exercise 
any power permitted to Florida- 
chartered commercial banks; but 
they may not receive deposits from 
U.S. citizens or residents, and may 
not exercise fiduciary powers. 

The regulations granting Florida 
international banking agencies com- 
petitive equality with federal agen- 
cies also provide that if any powers 
of federal agencies are denied or 
restricted in the future by law, regu- 
lation or judicial action, the exercise 
of such powers by a Florida interna- 
tional banking agency shall be limi- 
ted or denied to the same extent. 
Under this provision, future develop- 
ments under the Federal Act which 
tend to restrict the activities of 
federal agencies will automatically 
restrict the activities of Florida inter- 
national banking agencies. Fla. Adm. 


Code, Ch. 3C-15.03(3) (a). 


Currently in dispute under the 
federal law is the power to take de- 
posits from nonresidents. Confer- 
ence of State Bank Supervisors v. 
Heimann, No. 80-3284 (D.D.C. filed 
December 24, 1980). 

Should federal agencies be limited, 
the powers of Florida international 
banking agencies would similarly be 
limited, for there is no provision of 
Florida law, independent of the pro- 
vision granting Florida international 
banking agencies parity with federal 
agencies, which would permit Flori- 
da international banking agencies to 
take deposits from nonresidents. 
Foreign banks seeking to establish 
Florida international banking agen- 
cies must satisfy a reciprocity require- 
ment which, subject to the outcome 
of the said suit, does not currently ap- 
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ply to the establishment of federal 
agencies under the Federal Act. This 
reciprocity provision requires that 
the foreign bank be chartered in a 
country which permits any bank hav- 
ing its principal place of business in 
the State of Florida to establish sim- 
ilar facilities, or to exercise similar 
powers, in the country of origin of 
the foreign bank. However, the Flor- 
ida reciprocity requirement is now 
being liberally interpreted. 

To establish an international bank- 
ing agency under the Florida Act, a 
foreign bank must have a net worth 
of at least $25 million. A foreign bank 
is also required to hold, in Florida, 
currency, bonds, notes, debentures, 
drafts, bills of exchange or other evi- 


Countries represented by 


international banks in 
Florida 

Israel Switzerland 
Canada Venezuela 
England Netherlands 
Brazil Germany 
Argentina France 
Spain Ecuador 
Japan Italy 
Costa Rica 


dences of indebtedness or obligations 
payable in the United States or in 
U.S. funds equal to 108 percent of the 
aggregate liabilities payable at, or 
through, its office in Florida, or aris- 
ing as a result of the operations of the 
Florida international banking agency. 

Florida international banking 
agencies are subject to all reasonable 
and appropriate reserve require- 
ments prescribed by the Board of 
Governors of the Federal Reserve 
System, which has promulgated 
regulations which subject agencies of 
a foreign banking group having 
assets in excess of $1 billion to the 
same reserve requirements applicable 
to Edge Act corporations and other 
U.S. depository institutions. 

Florida international banking 
agencies are also subject to the re- 
serve requirements imposed by 
Florida law on Florida banks. How- 
ever the Board of Governors of the 
Federal Reserve System has indicated 
that, for agencies of foreign banks 
located in the United States, federal 
reserve requirements preempt those 
imposed by state law. 

Agencies of a foreign banking 
group with assets in excess of $1 


billion are subject to Federal Reserve 
Regulation Q, which provides for 
limitations on the interest rates pay- 
able by depository institutions on 
deposits. No interest may be paid on 
demand deposits. However, interest 
may be paid on savings deposits sub- 
ject to negotiable orders of with- 
drawal at a rate not to exceed 5.25 
percent per year. The maximum 
interest payable on savings deposits 
is 5.25 percent per year, and the 
maximum rate payable on time 
deposits under $100,000 ranges, de- 
pending on the term, from 5.25 per- 
cent on deposits of 14 to 90 days, to 
9.25 percent on deposits with maturi- 
ties of between two and a half and 
four years. There are no maximum 
rates of interest prescribed for time 
deposits of $100,000 or more, nor are 
there maximum rates of interest pre- 
scribed for deposits with a maturity 
of four years or more. 

A Florida international banking 
agency is limited, by regulations 
adopted by the Florida Comptroller, 
to operating from not more than two 
locations which must both be in the 
same county. A foreign bank may, 
however, establish an unlimited 
number of federal agency offices in 
its home county in Florida. 

Although Florida international 
banking agencies may not provide 
fiduciary services, the Florida 
Comptroller may authorize them to 
engage in certain types of investment 
advisory activities. Federal agencies 
are prohibited from engaging in the 
fiduciary business, but the definition 


International Incentives 


For several years, Florida has al- 
lowed foreign-source income as a 
deduction from federal taxable in- 
come before the state’s corporate 
income tax apportionment formula is 
applied. This provision makes foreign- 
source income not subject to Florida’s 
five percent corporate income tax. 
The 1981 Legislature expanded this 
concept and exempted income de- 
rived from international banking 
transactions from the franchise tax, 
which is what the Florida corporate 
income tax is called when applied to 
commercial banks. 

International banking transactions 
are also exempt from the intangible 
tax, and, on nonreal estate transac- 
tions, are exempt from the documen- 
tary stamp tax. 


of fiduciary set forth in regulations 
adopted by the U.S. Comptroller of 
the Currency indicates that where a 
bank does not have investment dis- 
cretion, it is not engaged in the fidu- 
ciary business. 


Representative offices 

Foreign banks may _ establish 
representative offices in Florida 
under the Florida Act. A representa- 
tive office may not conduct any 
banking business in Florida, but may 
only act in a liaison capacity with 
existing and potential customers of 
the foreign bank. These liaison activi- 
ties include the solicitation of loans, 
deposits, letters of credit and other 
business from existing and potential 
customers of the foreign bank, and 
the negotiation of these transactions. 
Market research in Florida on behalf 
of the foreign bank may also be con- 
ducted through a representative of- 
fice. 

To establish a representative office, 
a foreign bank must comply with the 
same requirements applicable to 
Florida-licensed international bank- 
ing agencies. However, a net worth 
of only $10 million is necessary to 
obtain a license. 


Florida commercial bank 
subsidiaries 


F.S.  §658.29(1) prohibits the 
ownership or control of a Florida 
bank, bank holding company, non- 
deposit trust company or investment 
advisory office by an out-of-state 
organization which is a bank, or 
controls a bank. The predecessor 
statute to §658.29(1), F.S. 
§659.141(1), was challenged in Lewis 
v. BT Investment Managers, Inc., 447 
U.S. 27 (1980) (the Bankers Trust 
case). In the Bankers Trust case, the 
U. S. Supreme Court found that the 
restrictions against the ownership 
by an out-of-state banking organiza- 
tion of a Florida trust company or 
investment adviser subsidiary violate 
the Commerce Clause of the United 
States Constitution. Notwithstanding 
the ruling in the Bankers Trust case, 
the Florida Comptroller has 
indicated that he will continue to 
enforce those provisions of the 
statute not specifically declared 
unconstitutional in the Bankers Trust 
case. Although the F.S. §658.29(1) 
may serve to bar acquisitions of 
Florida chartered banks by out-of- 
state banking organizations, this 


statute has been held by the Board of 
Governors of the Federal Reserve 
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System not to apply to national banks 
located in Florida. 


There is little difference between 


the activities in which Florida 
chartered commercial banks and na- 
tional banks located in Florida may 
engage. Florida parity legislation 
generally permits Florida-chartered 
commercial banks to exercise the 
powers which are available to na- 
tional banks located in Florida. 

The one major area of difference 
between the regulation of Florida- 
chartered commercial banks and na- 
tional banks located in Florida relates 
to their respective lending limits. Na- 
tional banks located in Florida may 
not lend in excess of 10 percent of 
their capital and surplus to any one 
borrower. Florida-chartered com- 
mercial banks may lend up to 25 per- 
cent of their unimpaired capital, 
surplus and undivided profits to a 
single borrower, if the credit is “am- 
ply and entirely secured” and is ap- 
proved by the board of directors of 
the bank or an authorized committee 
of the board of directors. 


National banks and_ Florida- 
chartered commercial banks also 
differ on the conditions under which 
non-U.S. citizens are permitted to 
serve on a bank’s board of directors. 
Directors of national banks located in 
Florida are required to be citizens of 
the United States, except that the 
U.S. Comptroller of the Currency is 
authorized to waive this requirement 
for a minority of the directors of a 
national bank which is affiliated with 
a foreign banking organization. 
Florida statutes provide that a minor- 
ity of a Florida-chartered bank’s 
directors may be non-U:S. citizens, 
without requiring any regulatory ap- 
proval or that the bank be affiliated 
with a foreign banking organization. 

Florida-chartered commercial 
banks and national banks located in 
Florida are subject to the same 
branching restrictions. There is no 
limit on the number of branches 
which may be established by a com- 
mercial bank located in Florida in the 
county in which the commercial 
bank is headquartered. Additional 
branches outside the county in which 
the commercial bank is _head- 
quartered may be established by 
merger between banks which have 
been incorporated for three years or 
more. 


Comparisons of alternatives 
A foreign bank’s choice among 
Edge Act corporations, federal or 
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International banking 
in Florida 


Florida international banking agen- 
cies and commercial bank subsidi- 
aries will be influenced by the type of 
business it expects to conduct from 
the Florida location. The foreign 
bank’s choice will also be influenced 
by the various operational and regu- 
latory differences among the appli- 
cable statutes. 

If management of the foreign bank 
is primarily interested in the domes- 
tic market, it should consider the es- 
tablishment or acquisition of a 
Florida commercial bank subsidiary, 
or the establishment of a federal or 
Florida international banking agen- 
cy. A Florida commercial bank sub- 
sidiary is authorized to engage in the 
broadest range of banking activities 
in Florida. However, the ability of a 
foreign banking organization to ac- 
quire a Florida commercial bank 
subsidiary is the subject of current 
legal controversy. 

Securing a de novo state or national 
charter is difficult and time consum- 
ing, and such a banking unit must be 
capitalized at a minimum of $2 
million in large metropolitan areas. 
Restrictions upon the _ inter-state 
ownership of commercial bank sub- 
sidiaries by foreign banking corpora- 
tions with banking operations in 
other parts of the United States also 
make this vehicle of somewhat 
limited use, depending upon the cir- 
cumstances of the parent corporation. 

Federal and Florida agencies pro- 
vide the most attractive vehicle, other 
than a Florida commercial bank sub- 
sidiary, for penetration of the domes- 
tic market. These agencies may make 
domestic loans although they may 
not take domestic deposits. 

Edge Act corporations, on the 
other hand, may only make loans to 
foreign customers or in connection 
with the financing of international 
commerce. The Edge Act corpora- 
tion, however, provides more flexi- 
bility than a federal or Florida inter- 
national banking agency, or a com- 
mercial bank in establishing branch- 
es. An Edge Act corporation may 
establish branches in the United States 
and abroad without regard to state 
banking limitations. 

An Edge Act corporation also has 
the advantage over a federal or Flori- 
da agency of being a separate legal 
entity, independent of the foreign 
bank. The Edge Act corporation’s ac- 
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tivities may, therefore, be regulated 
by the banking authorities of the 
foreign bank’s country to a lesser ex- 
tent than if the same activities are 
conducted directly by the foreign 
bank through an agency. 

Agencies have higher lending 


limits than Edge Act corporations 
and Florida commercial bank sub- 
sidiaries because agency lending 
limits are based on the foreign bank’s 
capital, while the commercial bank 
subsidiary and Edge Act corpora- 


tion’s lending limits are based on 
their own capitalization. In practice, 
however, the effect of the commer- 
cial bank subsidiary and the Edge 
Act corporation’s lower lending 
limits is substantially diminished by 
the ability to assign participations in 
loans to the parent bank. 

A foreign bank with an Edge Act 
corporation subsidiary in the United 
States is not considered a bank hold- 
ing company for purposes of the 
Bank Holding Company Act, where- 
as a foreign bank owing a U.S. com- 
mercial bank subsidiary is con- 
sidered a bank holding company, 
and a foreign banking organization 
establishing a federal or Florida 
agency is subject to most of the pro- 
visions of the Bank Holding Com- 
pany Act. Although a foreign bank 
establishing at Edge Act cor- 
poration is not subject to the re- 
strictions and reporting requirements 
of the Bank Holding Company Act, 
as is a foreign bank owning a com- 
mercial bank subsidiary or establish- 
ing a federal or Florida international 
banking agency, the importance of 
this difference has been substantially 
diminished by the imposition of the 
Board of Governors of the Federal 
Reserve System of Bank Holding 
Company Act-type restrictions and 
reporting requirements upon foreign 
banks establishing Edge Act corpor- 
ations in the United States. 

A Florida international banking 
agency provides several operational 
advantages compared with a federal 
agency. The capital requirements 
are more favorable for a Florida 
international banking agency than a 
federal agency, because no specific 
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minimum amount of capital is re- 
quired. Florida international banking 
agency capital requirements vary 
with the liabilities of the agency, and 
will grow as the liabilities of the 
agency grow. A federal agency in 
Miami, on the other hand, must have 
a minimum capitalization of ap- 
proximately $2 million. 

In meeting their capital equivalen- 
cy requirements, Florida interna- 
tional banking agencies are permitted 
to count a broad category of invest- 
ments, including loans. Federal agen- 
cies, on the other hand, must meet 
their capital equivalency require- 
ments with cash deposits or invest- 
ment securities which must be main- 
tained at a member bank of the Fed- 
eral Reserve System. Florida inter- 
national banking agencies should, 
therefore, be able to generate a 
greater return on their capital equiva- 
lency reserves than their federal 
counterparts. 

Another advantage of federal 
agencies over Florida international 
banking agencies (subject to the out- 
come of the Conference of State 
Bank Supervisors suit) is that an un- 
limited number of federal agency 
offices may be established within the 
same county in Florida, whereas 
Florida regulations currently limit a 
foreign bank establishing a Florida 
international banking agency in 
Florida to two offices in the same 
county. 


Florida taxation 

Florida has exempted all foreign 
source income from Florida fran- 
chise (income) taxation, and has 
exempted all international banking 
transactions from the remaining 
forms of state taxation. Most trans- 
actions in which an Edge Act corpor- 
ation can engage are, therefore, 
exempt from Florida taxation, as are 
most transactions in which a federal 
or Florida international banking 
agency may engage. Domestic lend- 
ing activities, however, are subject to 
Florida income, excise and intangible 
taxes. There is a question whether 
commissions earned on banker’s ac- 
ceptances and certain letters of credit 
issued in connection with interna- 
tional banking transactions are 
exempt from excise and intangible 
taxes. The present tax structure 
makes Florida a very attractive place 
to conduct international banking 
business. 


International banking facilities 
The Board of Governors of the 


. 

= 
me 


Federal Reserve System has adopted 
regulations permitting the establish- 
ment of international banking facili- 
ties beginning December 1981; the 
purpose of which is to encourage the 
repatriation of international banking 
business that is now conducted in off- 
shore financial centres as a result of 
restrictive federal regulations. 

The federal regulations involved 
are Regulations Q and D, which limit 
the amount of interest which may be 
paid upon deposits, and which re- 
quire that reserves be maintained 
against deposits. These regulations 
do not apply to deposits taken by 
units of U.S. and foreign banks off- 
shore; banks, therefore, have a lower 
cost of maintaining deposits taken 
offshore and pay higher rates of 
interest for these deposits. This ad- 
vantage has been largely responsible 
for the creation of offshore financial 
centres such as the Bahamas and 
Cayman Islands. 

The recently adopted international 
banking facilities regulations allow a 
banking unit which maintains an 
international banking facility to take 
deposits from certain foreign persons 
and entities free from the reserve 
and interest rate limitations of Regu- 
lations Q and D. Thus, deposits may 
be taken on the same terms as off- 
shore. 


Under the Board of Governors of 
the Federal Reserve System’s regu- 
lations, an international banking 
facility can be established in Florida 
by any banking entity authorized to 
transact banking business in the state, 
including an Edge Act corporation, a 
federal or Florida international bank 
agency or astate or national bank. No 
separate physical facility is required 
to establish an international banking 
facility. Instead, the operations of the 
international banking facility are 
simply reflected on a separate set of 
books. 

Although Florida’s favorable tax 
legislation in effect before the date of 
adoption of the international banking 
facility regulations would have pro- 
vided relief from Florida taxation 
for most of the activities in which 
international banking facilities are 
permitted to engage, additional 
legislation has been adopted to free 
completely operations conducted by 
international banking facilities from 
Florida taxation. The legislation also 
eliminates the existing Florida usury 
ceiling of 25 percent with respect to 
international banking facility 
operations. 


The newly adopted Florida inter- 
national banking facility legislation 
has several favorable features which 
are not found in the international 
banking facility legislation adopted 
by other states. For example, the 
New York international banking 
facility legislation contains two im- 
portant limitations which the Florida 
international banking facility legis- 
lation lacks. The New York inter- 
national banking facility legislation 
contains provisions relating to the 
phase-out of New York state and city 
taxes, which will subject income 
from New York international bank- 
ing facility operations to continuing 
taxes over a period of nine years. 

The international banking facility 
legislation adopted by Georgia re- 
quires each bank with less than $25 
million in total capital funds which 
desires to establish an international 
banking facility to secure a permit 
from the state banking regulatory 
authorities. Florida has no such 
requirement. 

If the Florida Comptroller adopts 
a rule permitting Florida interna- 
tional banking agencies to escape the 
108 percent capital equivalency 
requirements which would other- 


wise be applicable, the Florida in- 
ternational banking facility will be 
more favorable than that of any other 
state for state agency international 
banking facility operations (New 
York imposes a 105 percent capital 
equivalency requirement with re- 
spect to international banking fa- 
cility operations; Georgia has a 108 
percent requirement). 


Conclusion 

Foreign banks wishing to establish 
a banking presence in Florida have a 
variety of means of entry. Each of the 
vehicles will result in different opera- 
tional and regulatory consequences 
to the foreign bank. The newly 
adopted Florida and federal regula- 
tory framework enables foreign 
banks to engage in a variety of ac- 
tivities previously prohibited to 
foreign banks. Recent amendments 
to Florida’s tax legislation have elim- 
inated almost all Florida taxes on 
international banking activities in the 
state. The new laws make establish- 
ment of a banking presence in Flori- 
da by a foreign bank attractive, and 
the trend toward establishment of 
offices in Florida by foreign banks 
will very likely continue. 0 
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The role of the lawyer in 
international trade 


he American international 

lawyer advising on private 

international trade matters 
functions in several different 
primary areas. The first is the law of 
the home jurisdiction. The second is 
the law of any other jurisdiction 
affected, such as the country to 
which or through which goods are 
being sold. The third is the area of 
practicalities. This could include 
place of payment, security of ship- 
ments, security of personnel, con- 
tinued ability to deal in that country, 
obtaining valid credit information, 
and so on. Many of these concerns 
are in the realm of things normally 
done by the business person in 
domestic transactions. The less ex- 
perienced the client, the more that 
practical responsibility rests upon the 
lawyer. 

A fourth area derives from treaties 
between the nations involved which 
affect the transaction or future trans- 
actions between the parties. 

Described below are some of the 
important areas of concern to any 
lawyer assisting in international trade. 


Agents and representatives 

Some nations, to protect their na- 
tionals from abuse by foreign com- 
panies, have tight laws controlling 
discharge and termination of 
employment of local agents and 
representatives by foreign com- 
panies. Basically, these laws aim to 
protect the local people from 
foreigners who allow them to do all 
the advance and preparatory work in 
setting up an effective sales organiza- 
tion, only to be dismissed or fired. 
Areas of Latin America are particu- 
larly susceptible to this type of pro- 
tective legislation. Two countries 
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By Robert R. Hendry 


One of the most important services the American international lawyer 
can provide is to find his client competent legal counsel overseas 


where removing agents has been 
most difficult, without sustaining 
continuing liability, have been the 
Dominican Republic and Nicaragua. 
Competent assistance must be se- 
cured from attorneys in the countries 
involved before agency agreements 
are executed. The most innocent 
form of letter might be deemed to 
establish a relationship from which it 
is almost impossible to extricate a 
client without great cost. Types of 
marketing agreements run from 
establishing local operations for sales 
to selling merely to a local distributor 
“FOB Florida.” Agreements other 
than casual sales can possibly create 
an agency relationship. All clients 
operating in new countries should be 
fully warned and advised before 
undertaking any activity. 


Licensing 

Licensing is an active area for the 
attorney in international trade. Au- 
thorizing firms in other countries to 
manufacture your client’s products, 
use his systems or techniques, and 
even his trade names and trade- 
marks, can be an effective source of 
foreign income, without committing 
large amounts of capital or risking 
possible expropriation. The require- 
ments for licensing vary from country 
to country, but from a business stand- 
point the principles are similar to 
those in the U.S. However, the rele- 
vant foreign law can be very import- 
ant here and competent foreign 
counsel should be consulted at the 
outset. 


Payment 

One area in which the attorney can 
be of direct financial assistance to his 
client is collection of accounts re- 
ceivable. The process should start by 
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assisting the client to understand the 
concept and use of letters of credit 
and other methods of payment. One 
should also ascertain that the specific 
banker with whom the client is 
dealing is competent in dealing 
with international payments. 
Letters of credit are an almost 
ancient method of arranging 
international payment. 
However, it is essential 
that a letter of credit 
be irrevocable. It 
is, in fact, revocable, 
unless it specifically 
states that it is irrev- 
ocable. It is essential 
that compliance 
with the terms of 
the letter of credit 
be strict, since in the 
context of a letter 
of credit, there is no 
doctrine of “sub- 
stantial compli- 
ance.” It is import- je 
ant, too, that all of 7 
the time periods re- 
quired in the letter 
of credit for per- 
formance by the 
seller be of suffi- 
cient duration to 
permit full compli- 
ance. A firm in cen- 
tral Florida, for 
example, might not 
be able to deliver 
proper documents 
to a bank in Miami 
in just two working 
days. 
Assisting your 
client to find a good 
international bank- 
er is thus of prime 
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importance. A lawyer cannot substi- 
tute for the banker and the banker 
cannot substitute for the lawyer; they 
may, however, be able to reinforce 
each other productively. 


Engaging foreign counsel 

One of the most important services 
which the American international 
lawyer can provide is to find and 
engage for his client competent legal 
counsel overseas. Important, too, is 
followup with that attorney, ascer- 
taining that he complies with time 
constraints, answers all the questions, 
and recognizes all the problems. 


Requirements for professional in- 
tegrity and avoidance of conflicts of 
interest vary dramatically from 
country to country. One should never 
assume that lawyers function the 
same way in another country as they 
are expected to here. 


By the same token, Florida lawyers 
are not competent to advise on the 
law of countries where they are not 
licensed to practice. It is important 
that the American lawyer coordinate 
carefully with foreign counsel to 
ensure that the client receives high 
level performance, for in many parts 
of the world lawyers tend to answer 
only the questions they are asked, 
and volunteer suggestions only rare- 
ly. In some countries not only would 
it be practicing law without a license 
to give legal advice there, but care 
must also be taken to avoid doing 
business there without a visa autho- 
rizing such activity. 


Taxation 

Prime motivation for export sales 
. is, of course, increased income. A 
see part of increased income is often ex- 


Photo courtesy of Intercontinental Bank, Ta 


THE FLORIDA BAR JOURNAL/MAY 1982 397 


\ 
\ / fit 
fj 
Wis 


Role of the lawyer in 
international trade 


pected by the uninformed client to 
be available through tax savings or 
deferrals. However, international 
trade lawyers often have to advise 
the exporting client that he cannot 
establish an offshore company in a 
tax haven jurisdiction to “reinvoice” 
goods and sell them at a higher price 
offshore, keeping untaxed profits in 
the haven where there is no actual 
business activity. On the other hand, 
he can advise it is possible to have 
actual overseas operations involved 
in marketing, distribution and so on, 
that is performing genuine and 
necessary functions, thereby defer- 
ring some of the income as it relates 
to actual offshore activity. 


Domestic international sales 
corporations (DISC) 

The primary means of deferring 
taxation on income arising from ex- 
port of U.S. goods and services is 
through use of a domestic inter- 
national sales corporation, which 
was authorized by the Revenue Act 
of 1971. The DISC allows the U.S. 
exporter to defer tax on half of the 
DISC’s income, while the other half 
is taxed directly to the DISC’s share- 
holders. 

A DISC may sell or lease goods, act 
as a commission agent, perform en- 
gineering, architectural and certain 
other services, and conduct limited 
assembly operations in the U.S. or 
overseas. However, a DISC cannot 


Robert R. Hendry practices law in Orlando. 
A graduate from the University of Florida 
College of Law, he is past chairman of the 
Bar’s International Law Committee and the 
Florida Council of International Development. 
He is vice chairman of the Florida District Ex- 
port Council (appointed by the U.S. Secretary 
of Commerce), and president of the World 
Trade Council of Central Florida. He is a 
frequent lecturer and author on international 
trade and foreign direct investments. 
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manufacture goods. A DISC would 
have to bea separate corporate entity 
from the related manufacturing 
company. 

To qualify for DISC treatment, a 
corporation must have at least 95 
percent of its revenue produced by 
export sales. Its equity capital must 
exceed $2,500 and it may have only 
one class of stock. An election on 
Form 4867 must be filed for the cor- 
poration to elect DISC treatment. 

Where a DISC is a wholly owned 
subsidiary of a producer or manufac- 
turer, IRC §994 provides intracom- 
pany pricing rules which govern the 
allocation of taxable profits between 
the parent and subsidiary. 

DISC income subject to tax defer- 
ral can be loaned to its parent manu- 
facturing company to help increase 
productivity. 

The effectiveness of the DISC tax 
deferral was hampered by the Tax 
Reform Act of 1976, which provides 
that DISC taxes are deferred only to 
the extent that the gross export re- 
ceipts of the DISC for the current tax 
year exceed 67 percent of the gross 
export receipts of the base period. 
The first base period was the years 
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1972 through 1975. That four-year 
period rolls forward one year annual- 
ly, commencing with 1980. 

Separate offices, equipment, etc., 
are not necessary for operation of a 
DISC. The only physical require- 
ment is a separate set of books for the 
DISC. 


Foreign Corrupt Practices Act 

The Foreign Corrupt Practices Act 
prohibits U.S. persons from paying 
anything of value to officials of for- 
eign governments, either directly or 
indirectly, to cause them to take ac- 
tion or fail to take action in an official 
capacity. 

There is an exception to the Act 
which authorizes the payment of 
small sums, such as a gratuity or tip, 
for the purpose of securing a min- 
isterial act which is perfunctory in 
nature. 

The precise line between a tip and 
a bribe is determined partly by the 
custom in the country, but is still very 
hazy. Great care must be exercised, 
however, in using this exception. The 
definition of a ministerial act is also 
hazy, but is intended to cover those 
areas where no policy decision is 


as 


made and a piece of paper is merely 
moved forward without affecting 
the ultimate outcome of the matter in 
which the American businessman is 
interested. 


Considerable confusion exists as to 
who is a government official. Those 
countries without elected forms of 
government must be considered ona 
case-by-case basis. The position of 
the Communist Party in the eastern 
bloc countries makes it possible that 
a high level party official, even with- 
out a government position, is a 
government official for purposes of 
this Act. 

In the Middle East there are sheiks 
who are merely learned, respected 
men. And there are sheiks who are 
men who are merely wealthy. There 
are sheiks who have that semi-official 
or official capacity of ruler of a group 
of people, but not of a government; 
and then there are those with the title 
sheik, who are the absolute rulers of 
their state. 

Back in the U.S., there are addi- 
tional reporting requirements placed 
on U.S. public companies by the 
Foreign Corrupt Practices Act, and 
failure to make disclosures consti- 
tutes an additional offense. 

Penalties for violation of the Act 
include a fine of up to $10,000, and 
imprisonment of up to two years, or 
both. In addition, certain tax disad- 
vantages can be created and cer- 
tain tax advantages removed. 

After years of controversy, the 
Foreign Corrupt Practices Act isnow 
undergoing serious review by 
Congress. 


Boycotts 

Federal legislation prohibits “par- 
ticipation in or cooperation with an 
international boycott.” To violate the 
Act, there must be an agreement to: 

e Participate in a secondary or 
tertiary boycott; 

e Discriminate against suppliers, 
contractors, etc., based on race, reli- 
gion, or nationality; 

e Discriminate in employment on 
the basis of race, religion, or 
nationality; or 

e Refrain from using black-listed 
vessels or insurance companies. 

Persons dealing in countries listed 
by the U.S. Department of State as 
having established boycott proce- 
dures must file a report with the 
Department of State, setting forth 
the nature of the transaction and 
answering questions designed to re- 
veal participation in a boycott. 


Failure to comply with the Act can 
result in loss of domestic interna- 
tional sales corporation benefits on 
boycott-connected income, elimina- 
tion of tax deferral by controlled 
foreign corporations from income 
connected with boycott activity, and 
disallowance of foreign tax credit on 
boycott-connected income. 


Conclusion 
There is a natural tendency on the 
part of successful businessmen to 


operate wherever they are in the 
same manner as they operate at 
home. One of the persons respon- 
sible for cautioning a client against 
such blind activity is the international 
attorney. The client’s entire frame 
of reference for international 
business activity may be wrong. The 
international attorney must assist in 
providing a correct understanding of 
the many foreign areas in which the 
client will operate, and do so before 
rather than after the fact. 0 


EXPERIENCE 
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invested hundreds df\millions of dollars for 
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counting and securities clearing systems; all with an 
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Seek the experience and “know-how” of the trust spe- 
cialists that are dedicated to helping you reach your 
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Florida/Panama Intercambio 
Comercial VII 


By W. Arthur Fielden 


Executive Director, Florida Council of International Development 


he seventh in the series of 
annual “intercambio comer- 
cials’” (commercial inter- 
changes) with neighboring Latin 
American countries took some 36 
members of Florida’s commercial, 
agribusiness and banking communi- 
ties to Panama February 7-12, 1982, 
along with the Florida Secretary of 
Commerce and the director of the 
Division of Economic Development. 
Previous missions have traveled to 
the Dominican Republic, Venezuela, 
Guatemala, Nicaragua, Ecuador and 
Colombia. The Florida International 
Agricultural Trade Association 
joined the FCID to become joint 
sponsors of the annual mission with 
the Guatemala trip, and the Florida 
International Bankers Association 
joined in the recent Panama Inter- 
cambia Comercial. 


With the assistance of the U.S. 
Embassy, appointments and meet- 
ings were arranged for the commer- 
cial and agribusiness participants. In 
addition, the mission leaders called 
upon key Panamanian officials and 
private sector groups. 

Three hundred invited guests and 
mission members attended a Florida 
reception hosted by the U.S. Am- 
bassador to Panama, Ambler H. 
Moss, Jr. 

Mission leaders and members 
participated as panelists in a Florida/ 
Panama Forum, sponsored by the 
Panama Banking Association. Repre- 
senting Panama were officials of the 
National Council for Private Enter- 
prise, the Panamanian Industrial 
Syndicate, the Panama Association 
of Business Executives, the Pana- 
manian Cattleman’s Association, and 


the Panama Chamber of Commerce, 
Industry and Agriculture. 

The agribusiness contingent made 
several field trips, including a visit to 
the opening of an agriculture fair. 
Others in the group visited the Free 
Trade Zone in Colon. 

Post mission reports from the Flor- 
ida participants indicate there were 
immediate sales of $250,000 and an 
estimated total of $2 million within 
the year. The Florida bankers re- 
ported anticipated loan activity of 
some $15 million resulting from the 
mission. 

Florida Council of International 
Development Chairman, Philip F. 
Ashler, indicated that the Inter- 
national Law Committee of The 
Florida Bar will be invited to parti- 
cipate in future intercambio comer- 
cials. O 
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The receiving line at the Florida reception includes (left to right) Stuart Edgerly, Florida 
Secretary of Commerce; Ambler Moss, Jr., U.S. Ambassador to Panama; Philip F. Ashler, 
chairman of the Florida Council of International Development; Julio Suarez, president of the 
Florida International Agricultural Council; Frederic C. Brenner, president of the Florida 
International Bankers Association (Panamanian dress code calls for guayaberas, even at 
receptions. The Ambassador was expected later at a more formal dinner, hence his coat and 
tie.) 


FCID Chairman Philip F. Ashler and 
Panama Minister of Commerce and In- 
dustry, Arturo Melo. 


Photos by Council of International Development 


Dr. Roberto Parajon, secretary of the Florida Inter- 
national Agricultural Trade Council (center), 
presents a Florida Atlas to Dr. Alfredo Oranges B., 
Panama Minister of Agricultural Development, as 
Dr. Dale Slaght, commercial attache of the U.S. 
Embassy, looks on. : 


Florida Secretary of Commerce 
Stuart Edgerly addresses the mem- 
bers of the Florida/Panama Forum. 


Florida Division of Economic De- 
velopment director, Steve Mayberry, 
reviews operations of the Free Trade 
Zone at Colon with TZ staff. 
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U.S. Customhouse, Miami. Photo by U.S. Customs Service. 


Trade and customs laws 


By Peter Herrick 


International trade crossing national boundaries encounters 
customs duties and various trade restrictions 


The customs and trade laws of the 
United States present a two-edged re- 
sponse to the import of foreign mer- 
chandise into the U.S. The 
knowledgeable importer can elimi- 
nate or substantially reduce customs 
duties which might otherwise be im- 
posed on imported merchandise 
while, conversely, the domestic in- 
dustry competing with an importer 
might be injured and seek redress 
against the importation of goods 
which have received improper cost 
benefits in the country of origin or 
the U.S. 

This article reviews some of the 
customs and trade laws which bene- 
fit the importer, as well as laws 


which protect domestic industry 
against unfair competition. 


Importer’s benefits 

Generalized system of preferences 
—The Trade Act of 1974, 19 U.S.C. 
§§2461-2465, grants the President 
authority to establish a Generalized 
System of Preferences (GSP). Under 
this system the President may pro- 
vide for duty-free importation of eli- 
gible articles from any beneficiary 
developing country. In providing for 
duty-free treatment of these articles, 
the President must consider the eco- 
nomic impact on the developing 
countries, the extent to which other 
developed countries are assisting the 
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developing countries, and the likely 
impact on U.S. producers of like or 
competing products. The President 
implements the GSP annually through 
an Executive Order which is usually 
effective April 1. 

The beneficiary developing coun- 
tries (BDC) for the purpose of GSP 
are listed in General Headnote 3(c) of 
the Tariff Schedules of the United 
States (TSUS), 19 U.S.C. §1202. 
These BDC’s include independent 
countries such as Haiti and the Do- 
minican Republic and dependent 
territories such as Cayman Islands 
and Hong Kong. 

The eligible articles are listed in the 

(Continued on page 404) 
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Miami Free Trade Zone 


Tax planning for using foreign 


trade zones 


By Burton A. Landy and Terrance J. Mullin 


Tax consequences arising from foreign trade zones 
vary according to nationality and residence of taxpayer, scope 
of activities and disposition of products from the zone 


Recently there has been rapid 
increase in use of U.S. foreign trade 
zones by foreign companies. The 
ability to defer or eliminate the pay- 
ment of customs duties can be a key 
factor in commercial planning. 
Often, there is confusion as to the 
application of U.S. income tax laws 
for activities in the so-called “free 
zones.” 

The tax consequences arising from 
trade zone activities will vary, 
depending upon the nationality and 


residence of the taxpayer, the scope 
of activities carried on within the 
zone, and the disposition of products 
from the zone. 

For purposes of this discussion, it is 
assumed that the subject taxpayer is a 
foreign corporation owned by 
nonresident alien shareholders. 

Activities of the taxpayer in the 
zone could consist of storage, dis- 
play, distribution, assembly, or light 
manufacturing. Sales of stored or 
assembled products could be to 


either U.S. or foreign purchasers, and 
the sales could be structured so that 
title passes within or outside the U.S. 

The taxpayers employees or 
agents in the zone could have varying 
amounts of authority to negotiate 
sales of products stored or assembled 
in the zone. 


Zone activities yielding 
U.S. source income 
A foreign corporation which 
(Continued on page 404) 
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implementing Executive Order, and 
are identified by a five digit TSUS 
number. Upon advice from the Inter- 
national Trade Commission (ITC), 
the President designates the articles 
subject to GSP. Some articles be- 
come dutiable from certain coun- 
tries; some articles become duty-free 
from all BDC’s; and some articles be- 
come duty-free for the first time. 

Generally, all GSP articles must be 
imported directly into the Customs 
territory of the United States from 
the BDC, and the cost of processing 
the article in the BDC must beat least 
35 percent of the article’s appraised 
value. 

Application for GSP treatment is 
made in accordance with 19 C.F.R. 
§§10.171-10.175 and, generally, at the 
time the merchandise enters the Uni- 
ted States. A certificate of origin 
(Form A) must be obtained from the 
government of the exporting country. 

A U.S. importer or foreign govern- 
ment or exporter may wish to have 
additional articles added to the GSP 


list. Similarly, a domestic producer 
may desire to have an article re- 
moved from the list. Requests for 
changes by interested parties or for- 
eign governments may be submitted 
to the Trade Policy Staff Committee, 
Office of the United States Trade 
Representative, pursuant to 15 
C.F.R. Part 2007. 

Import-sensitive articles may not 
be designated as GSP articles ($2463 
[c][1]). Examples of import-sensitive 
articles are textiles and watches. Ar- 
ticles may also lose their eligibility 
through operation of law (§2464 
[c][1]). Under this section, for ex- 
ample, an article may lose its eligibili- 
ty where the total value of the article 
from a BDC equals or exceeds 50 
percent of the value of all U.S. im- 
ports of that article for that calendar 
year. Pursuant to a government policy 
of “graduation,” once an article loses 
its eligibility it may well become 
permanent. 

Drawback—Drawback is set forth 


in 19 U.S.C. §1313, as amended, with | 


implementing regulations contained 
in 19 C.F.R. Part 22. The concept of 
drawback contemplates the impor- 
tation of merchandise into the United 
States as a catalyst to stimulate sub- 


Pursuant to a government 
policy of ‘graduation,’ once 
an article loses its eligibility 

it may well become 
permanent 


sequent exports from the United 
States. Drawback consists of a 
refunding, upon later exportation, of 
all but one percent of the duty paid at 
the time the merchandise was im- 
ported. 

Section 1313(a), sometimes re- 
ferred to as “manufacturing” or “a” 
drawback, provides for duty refunds 
when imported articles are incor- 


engages in activities in a foreign trade 
zone should consider that it is 
engaged in a U.S. trade or business. 
As a consequence, income effec- 
tively connected with the conduct of 
the business [“ECI”] will be subject 
to U.S. tax. ECI will include all U.S. 
source income arising from zone 
activities, but only certain types of 
foreign source income. Income 
derived from sales of personal 
property within the U.S. will nor- 
mally be wholly U.S. source. (Code 
§$861(a)(6)). However, income 
derived from sales of personal 
property within the U.S. will be only 
partially U.S. source if the product 
was produced, in whole or in part, 
outside the U.S. (Code §$863(b) (2)). 
This same rule applies, i.e., a part of 
sale income being allocable to U.S. 
sources, if the personal property is 
sold outside the U.S. but produced, 
in whole or in part, within the U.S. 
“Produced” includes “created,” 


“manufactured,” and “fabricated.” 
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almost 


(Reg. §1.863-3(a)(2)). It 
certainly also includes “assembled,” 
a common trade zone activity. The 
regulations to §863 cover the me- 


chanics for allocating profits 
between U.S. and non-U.S. sources. 


Structuring for a non-U.S. market 


Foreign companies which use a 
foreign trade zone principally or 
exclusively to serve a non-U.S. 
market may be able to conduct their 
zone activities with a minimum of 
exposure to U.S. income tax. This is 
due to the limits in §864(c)(4)(B) on 
the types of foreign source income 
which will be deemed to be ECI. Of 
particular interest in regard to zone 
operations is §864(c)(4)(B) (iii), 
which states that foreign source 
income derived from the sale of 
stock in trade by a foreign taxpayer 
will be ECI if the taxpayer has an 
office in the U.S. to which this 
income is attributable. However, 
there is a significant exception from 


taxation if (1) the stock in trade is sold 
for use outside the U.S. and (2) an 
office of the foreign corporate tax- 
payer outside the U.S. “participated 
materially” in the sale. If this excep- 
tion applies, then personal property 
both purchased and sold outside the 
U.S. by the subject taxpayer, or 
property produced outside the U.S. 
and sold outside the U.S., will not 
give rise to federal income tax. 

The “material participation” 
concept is discussed in some detail in 
the regulations to §864. In general, if 
the foreign office of the subject 
taxpayer solicits the sales order, 
negotiates the terms of the sales 
contract, and performs other signifi- 
cant services necessary for the 
consummation of the sale, the 
participation will be deemed mate- 
rial even if the trade zone office of 
the subject taxpayer holds or dis- 
tributes the property to be sold, or 
displays samples of the property, or 
exercises final approval in connec- 
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porated into items for subsequent 
export. Examples of “manufacturing” 
drawback include the assembly of 
parts into an automobile! and the re- 
moval of impurities from paint in 
paste form.? 

Section 1313(b), sometimes re- 
ferred to as “substitution” or “b” 
drawback, applies where imported 
duty-paid merchandise and duty- 
free or domestic merchandise of the 
same kind and quality are used in 
manufacture or production. 

The drawback regulations must be 
rigidly observed. The same is true for 
the time limitations established by 
statute. 

Drawback is permitted in other 
limited situations. The statute was 
recently amended to allow “same 
condition” drawback  (§1313{[j]), 
which applies where a duty-paid 
article is later exported without 
having been used in the U.S. prior to 
exportation. For the importer who 
has difficulty in selling imported 


(Continued on page 406) 


tion with the sale. Additionally, the 
trade zone office could effect sales 
on a casual basis provided it does not 
hold itself out as the office to which 
sales orders should be sent. (Reg. 
§1.864-6(b) (3) (i)). 


Examples 


(1) “X” is a foreign corporation 
engaged in the business of purchas- 
ing electronic products in the Far 
East and selling them to South 
American purchasers, It currently 
has no U.S. office. Officials of X con- 
clude that their customers will be 
better serviced if X maintains an 
inventory in the U.S. near a port 
facility. X contracts with a foreign 
trade zone to rent space to store its 
products. Its sales continue to be 
handled as previously, the only dif- 
ference being that orders are now 
filled from the zone facility. 

U.S. tax result: 


No part of X’s profit from sales of 
(Continued on page 406) 


Major Export Categories 


Raw Materials Except Fuel 12% 
Transportation Equipment 12% 


Food and Live Animals 10% 


Electronics 5% 
Manufactured Goods 19% 


Other 22% 


Chemicals 20% 


Destinations of Exports 


Europe 15% 


Central America 15% 
Other 15% 


Japan 3% 


Caribbean Islands 18% 


South America 34% 


Major Import Categories 


Food and Live Animals 23% 
Autos and Trucks 37% 


Manufactured Goods 15% 


h 
Petroleum Products 13% 


Origins of Imports 


Other 13% 


Central America 10% 


South America 18% 


Caribbean Islands 9% 


Europe 20% Japan 30% 


1978 data 


All Figures Based on Value of Shipment 


Chart reprinted with permission from Atlas of Florida, edited by Edward A. Fernald, copyright 1981, Florida State 
University Institute of Science and Public Affairs. 
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Trade and customs laws 


merchandise, this provides an al- 
ternative to bonded warehouses and 
foreign trade zones. Same condition 
drawback was allowed where light 
trucks were imported for sale, could 
not be sold, and were later exported.3 

Articles assembled abroad with 
U.S. components—U.S. industries 
seeking inexpensive labor have 
turned to neighboring countries such 
as Haiti, Colombia, and Costa Rica to 
establish offshore assembly opera- 
tions. Such procedure is financially 
viable not only because of lower 
foreign labor costs but also because. 
of benefits under item 807.00 of the 
Tariff Schedules of the U.S., which 
provides that articles manufactured 
abroad containing U.S. made com- 
ponents are assessed duty on the 
value of the imported article less the 
value of the U.S. component (19 
U.S.C. §§10.11-10.24). 

The Miami Customs District is one 
of the busiest “807 ports” in the U.S. 
Imported wearing apparel, foot- 
wear, baseballs, fishing rods, elec- 
tronic goods, and numerous other 


articles receive 807 treatment. 


Trade protection available to 
domestic industries 

Countervailing duty laws—For- 
eign governments may subsidize 
exports from their country through 
bounties or grants. Since 1897, the 
U.S. tariff statutes have provided for 
countervailing duties to protect U.S. 
producers. The purpose of such addi- 
tional duty is to “offset the unfair 
competitive advantage that foreign 
producers would otherwise enjoy 
from export subsidies paid by their 
governments. 

The countervailing duty laws were 
amended by the Trade Agreements 
Act of 1979 and are set forth in 19 
U.S.C. §§1303, 1671 and 1671-a-j. 

Section 1671, et seq., applies to 
countries that have signed the Agree- 
ment on Subsidies and Countervailing 
Measures. Section 1303 applies to 
nonsignatories of the Agreement. 
Section 1671 requires a twin showing 
of a subsidy by a foreign government 
and material injury or threatened ma- 
terial injury to U.S. industry. Section 
1303 requires a showing that a boun- 


ty or grant is paid or bestowed in the 
foreign country. 

A countervailing duty investiga- 
tion is commenced by a petition filed 
by an interested domestic party. 

The U.S. Department of Com- 
merce will ascertain the amount of 
the subsidy, and the ITC will de- 
termine any material injury. 

If the preliminary determination 
of the Commerce Department is af- 
firmative, an order is issued suspend- 
ing liquidation of entries and requir- 
ing the deposit of an amount equal to 
the subsidy. Judicial review in the 
U.S. Court of International Trade is 
available under 19 U.S.C. §1516a. 

Antidumping duty law—The 
Trade Agreements Act of 1979 re- 
pealed the Antidumping Act of 1921 
(19 U.S.C. §160) and replaced it with 
the Imposition of Antidumping Du- 
ties (19 U.S.C. $1673, et seq.). There 
are many procedural similarities be- 
tween the antidumping and counter- 
vailing duty laws. Antidumping is 
concerned with foreign merchandise 
sold or to be sold in the U.S.at less 
than fair market value. 

As with countervailing duties, the 


Tax planning 
its products will be subject to U.S. 
tax. 

(2) The facts are the same as in (1) 
except that X also displays _ its 


Burton A. Landy is a member of the Miami 
law firm of Paul, Landy, Beiley, Harper & 
Metsch, P.A. He isa graduate of the University 
of Miami School of Law and has practiced 
international law in Miami since 1955. He is 
president of the International Center of 
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products in the zone and_ has 
employees present to communicate 
with potential customers and to over- 
see shipments to X’s customers. 


U.S. tax result: 


While the zone facility will con- 
stitute an office of X, foreign source 
sales income related to activities 
carried on there will not be ECI if a 
foreign office of X_ participates 
materially in sales. 

(3) The facts are the same as in (2) 
except that X is not a mere purchaser 
and seller of goods. Instead, X does 
some assembling in the foreign trade 
zone. The assembled product is 
stored in and then shipped from the 
zone facility. All sales are structured 
to occur outside the U.S. and a 
foreign office of X_ participates 
materially in the sales. 


U.S. tax result: 


A portion of the profit from the 
sales will be allocated to U.S. sources 
under $863 and will be taxable as 
ECI. 

If the U.S. office were a material 
factor in the realization of profit 
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from the sales, then, if the rules of 
$863 apply, still only a portion of the 
profit would be deemed U.S. source. 
This is distinguished from the result 
where the subject taxpayer is not a 
producer but is a purchaser and 
seller; if the U.S. office is a material 
factor in the realization of the profit, 
then all of the profit is allocable to tne 
U.S. office and hence is subject to 
tax. 


Income tax treaties 


If the subject taxpayer is a foreign 
corporation resident in a country 
with which the U.S. has an income 
tax treaty, there may be additional 
insulation from U.S. income taxation 
for various prescribed activities in 
which the taxpayer engages. In 
general, treaties provide that busi- 
ness profits of a treaty country com- 
pany are not subject to federal 
income tax unless derived from the 
conduct of a trade or _ business 
through a “permanent establish- 
ment.” Each treaty defines in some 
detail what a permanent establish- 
ment includes and does not include. 


Commerce Department investigates 
sales at less than fair value and the 
ITC determines the issue of material 
or threatened injury. Similarly, de- 
terminations are subject to review by 
the U.S. Court of International 
Trade. 

Upon a preliminary determination 
by the Department of Commerce, a 
cash deposit or its equivalent must be 
posted equal to the amount the for- 
eign market value exceeds the U.S. 
price. Dumping duties are in addition 
to whatever duties are ordinarily 
applicable. 

Petitions by domestic interested 
parties—A domestic interested party 
(as defined in 19 U.S.C. §1677[9][C], 
[D] and [E]) may request the com- 
missioner of Customs to indicate the 
classification and rate of duty im- 
posed upon designated imported 
merchandise. The domestic inter- 
ested party may object to the subject 
customs treatment by _ petition, 
whereupon the commissioner of 
Customs may change or leave un- 
changed the duty assessment. If the 
petitioner is dissatistied, he may pro- 
test the issue pursuant to 19 U.S.C. 


Typically, a permanent establish- 
ment includes an office, factory, 
warehouse or other fixed place of 
business but does not include the use 
of facilities for storage, display or 
delivery of goods, as is common in 
foreign trade zones. 

The relevant treaty must always be 
examined. Not only does the defini- 
tion of permanent establishment 
vary from treaty to treaty, but the 
U.S. tax consequences arising from 
business conducted through a 
permanent establishment will also 
depend upon the particular terms of 
the applicable treaty. 


Conclusion 


U.S. foreign trade zones are not 
“Free Zones” as far as U.S. income 
taxation is concerned. However, 
with proper analysis, planning and 
structuring, foreign companies using 
U.S. foreign trade zones can mate- 
rially reduce and often eliminate 
entirely the application of U.S. 
income taxes, while also enjoying the 
benefits of exemption from U.S. 
customs duties. 0 


§1514 and seek judicial review pur- 
suant to 19 U.S.C. §1516(e). 

Unfair practices in import trade— 

Section 1337, Title 19, United States 
Code, provides that: 
(a) Unfair methods of competition and unfair 
acts in the importation of articles into the 
United States, or in their sale by the owner, im- 
porter, consignee, or agent of either, the effect 
or tendency of which is to destroy or substan- 
tially injure an industry, efficiently and eco- 
nomically operated, in the United States, or to 
prevent the establishment of such an indus- 
try, or to restrain or monopolize trade and 
commerce in the United States, are de- 
clared unlawful... . 

Alleged violations of this section 
are investigated by the ITC. If the 
ITC finds a violation of this section, 
it may notify the Secretary of the 
Treasury to exclude the articles from 
the U.S. or permit the articles to be 
entered only under bond. Alterna- 
tively, the ITC may issue a cease and 
desist order violation of which sub- 
jects the offender to daily penalties 
of up to $10,000. Any person adverse- 
ly affected by a determination may 
take a direct appeal to the U.S. Court 
of Customs and Patent Appeals 
(§1337[c]). 


Conclusion 
The U.S. tariff and trade laws pro- 
vide various other means for an im- 
porter, through careful structuring, 
to reduce the costs of importing. And 
there are additional protections 
available to domestic industries. The 
tariff and trade laws also provide for 
redress from serious injury suffered 
from increased imports through an 
“escape clause”> and through the en- 
forcement of United States rights 
under any trade agreement.® The 
tariff and trade laws provide the 
practicing attorney many fruitful 
issues for clients whose business is 
affected by imported merchandise. 
O 


'C. J. Holt & Co., Inc. v. United States, 27 
Cust. Ct. 88, C.D. 1352 (1951). 

2United States v. International Paint Co., 
Inc., 35 CCPA 87, C.A.D. 376 (1948). 

3C.S.D. 81-225 (1981). 

‘Zenith Radio Corp. v. United States, 437 
U.S. 443, 98 S.Ct. 2441, 57 L. Ed. 2d 338 (1978). 

5“Trade agreements often contain an es- 
cape clause inserted to allow parties to escape 
from terms of the agreement which cause or 
threaten serious injury to domestic industry, 
which effect was unforseen at the time of the 
agreement.” Rutu F. Sturm, Customs Law 
AND ADMINISTRATION, p. 705 (1980). 

619 U.S.C. §2411. 
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“This smacks of dumping, 
contrary to 19 USC 1673 and 
19 CFR 159.58!” 
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FLORIDA SHOULD HAVE 
A STATEWIDE | 
LAWYER REFERRAL 
PROGRAM! 


But it doesn’t— 


Not until every county has a participating 
lawyer, and not until there are sufficient 
members in other counties where many 
clients are seeking services from too few 
lawyer panelists. 


Served by Florida 
Lawyer Referral Service 


Served by Local Lawyer 
Referral Service 


No Panel members 


Want to learn about the costs, 
benefits, how the plan works? 


Write: Lawyer Referral Service 
The Florida Bar 
Tallahassee, FL 32301 

Call: (800) 342-8011 
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Choice of law in 
international contracts 


By Alan C. Swan 


Choice of substantive law and choice of forum 
for international contracts have undergone far-reaching 
changes in the last 35 years 


o area of the law has under- 
N gone so far-reaching a theo- 
retical change in the last 35 
years as our thinking about the choice 
of law problem in international con- 
tracts. Much of this theoretical work 
has been concerned with situations 
where the parties to a dispute have 
either not had the opportunity, or 
have ignored the opportunity, to sit 
down in advance and determine 
what law should govern their dis- 
putes. 

This discussion concerns inter- 
national business transactions in 
which the parties typically do have 
an opportunity to stipulate in 
advance what substantive law should 
govern any dispute that might arise 
between them. Included is the use of 
“choice of law” clauses in inter- 
national contracts; clauses which 
provide that the validity and inter- 
pretation of an agreement is to be 


governed by the substantive law of a 
designated jurisdiction. In addition 
to the “choice of law” question there 
is also the matter of choosing the 
court to which disputes are to be sub- 
mitted; a so-called “forum selection” 
clause. Because these two matters— 
choice of substantive law and choice 
of forum—are so intimately related, I 
must, at points, discuss both. 

The best way for me to identify the 
practical considerations that should 
be taken into account in deciding 
whether to include a “choice of law” 
clause in an international contract, is 
to recall for youa recent conversation 
I had with a very good friend. He isa 
fine lawyer; a careful lawyer. From 
experience, he said, he had come to 
the conclusion that such clauses were 
not terribly important. He rarely 
used them. They tended, he thought, 
to raise sensitivities in the negotiating 
process that did not need to be 
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raised. Too often the effort to nego- 
tiate such a clause created ill will and 
required explanations that only 
hindered the negotiating process. 
While I demurred to some of what 
he had to say, he was quite adamant. 
Then, about two weeks later, he sent 
me a draft contract for comment. 
The agreement pertained to an 
extensive construction project 
involving the building and installa- 
tion of some very large and sophisti- 
cated equipment and the training of 
the buyer’s personnel to use and 
maintain the ec,.uipment. The project 
would obviously take three or four 
years to complete. As I read the draft 
of the agreement, I noted the absence 
of any “choice of law” clause. But, I 
also noted that the warranties were 
taken straight out of the Uniform 
Commercial Code, with some 
modifications and an _ occasional 
interpretive gloss. The gloss was 
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plainly based upon certain leading 
American cases. 

Next I encountered a fascinating 
set of accounting provisions. My 
friend had plainly adopted to his 
purposes certain generally accepted 
accounting principles as codified by 
the leading professional accounting 
organizations in the United States. 
Lastly, I came across some payment 
provisions which were obviously 
designed to negate an important line 
of New York cases concerning the 
computation and_ allocation of 
interest. 

Upon reflection, there were two 
things going on in the preparation of 
what was a very thoughtful and 
carefully drafted document. First, 
my friend was plainly working 
against the background of a discrete 
body of existing substantive law, in 
this case, American law. He was an 
American lawyer and quite naturally 
he looked to the law he knew best. 
Local counsel was used only to make 
sure that none of the provisions 
would be considered illegal by a 
court in the buyer’s country and that 
none of those provisions would result 
in his client incurring penalties or 
other costs. The basic ideas of the 
agreement, and the mode of express- 
ing those ideas were drawn from 
American law. Implicitly, the agree- 
ment was being drafted as though 
substantive American law would 
control. This, I believe, illustrates a 
broader point. No lawyer—whether 
an American lawyer, a French 
lawyer, a Columbian lawyer or a 
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Venezuelan lawyer—can_ wholly 
escape the concepts and the modes 
of expressing those concepts that 
characterize the legal system in 
which he was trained and with which 
he customarily works. And no 
lawyer, in judging the importance of 
a “choice of law” clause, should lose 
sight of this fact. 

At the same time, however, my 
friend was clearly attempting to 
fashion a substitute for an explicit 
provision grounding the agreement 
in American law; a substitute for a 
“choice of law” clause. Consistent 
with the views expressed to me two 
weeks before, he was attempting to 
create a kind of self-contained legal 
regime expressing the intentions and 
expectations of the parties with a 
precision that was sufficient to avoid 
having to make reference to any 
particular national legal system. The 
agreement itself was, hopefully, an 
adequate and self-contained system. 

In opting for this approach my 
friend was making a fundamental 
judgment. He had decided that he 
could enhance the success of the 
negotiations and best serve his 
client’s interests, by spelling out an 
elaborate regime to govern the 
transaction rather than attempting to 
negotiate a provision placing the 
agreement under U.S. law. Yet, in 
making that judgment he was 
running some risks. Presumably, 
however, he was also making some 
assumptions that tended to minimize 
those risks. Perhaps he was assuming 
that any court entertaining a dispute 
over the contract would conclude 
that the agreement was governed by 
U.S. law. Perhaps he was assuming 
that even a foreign court would 
interpret the agreement the way he 
had intended without necessarily 
being compelled to take account of 
its American law background. 
Perhaps he assumed that on any 
critical point foreign and American 
law would be so similar that there 
was no danger of a court construing 
the agreement in a manner contrary 
to his intent. In all of this, his 
judgment may have been correct. It 
was, nevertheless, a judgment call; a 
matter of balancing his client’s 
interests in a successful negotiation 
against the risks that the omission of a 
“choice of law” clause otherwise 
entailed. 


Choice of law clause 


clause almost invariably requires a 
judgment of this kind, what I want to 
do is review with you some situations 
where the use of the clause is 
probably a good deal more urgent 
than the situation confronting my 
friend and then to turn briefly to 
some of the things such a clause 
cannot accomplish. Before doing 
this, however, let me clarify a tech- 
nical point that can be the source of 
some confusion. I have had lawyers 
say to me, “I don’t bother with a 
choice of law clause because if you 
go before the judges in a foreign 
country it doesn’t matter what the 
contract provides, they will go ahead 
and apply their own law anyway.” I 
have difficulty responding to this 
view. 

I know of no developed legal 
system anywhere in the world that 
doesn’t recognize as part of its own 
domestic law, something called 
“private international law,” what we 
Americans call the “conflicts of law.” 
Moreover, any legal system that 
incorporates “private international 
law” into its basic jurisprudence 
acknowledges that under appropriate 
circumstances its courts must decide 
cases according to the substantive 
law of some other state or country. 
This being the case, I suspect that 
lawyers who speak in this cynical 
vein are actually missing a very 
subtle but nevertheless important 
point of pleading. 

In some countries—Mexico, for 
example—even if the facts in a case 
indicate to the judge that under his 
own “choice of law” rules the 
substantive law of some other juris- 
diction should govern the contro- 
versy, the judge will, nevertheless, 
decide the dispute according to his 
own substantive law unless one of the 
parties comes forward with proof of 
the applicable foreign law. The 
burden is placed on the parties to 
prove foreign law. If they fail to do 
so, the judge, rather than dismiss the 
case, proceeds to judge it according 
to his own substantive law. Occasion- 
ally, this practice is said to rest on the 
principle that in the absence of proof 
to the contrary, the judge may 
assume that his own domestic law 
and the applicable foreign law are 
the same, a dubious fiction at best. 
Whether justified or not, the rationale 
can, however, lead a_ careless 
observer to think that the judge is 


simply ignoring the applicable 


foreign law in favor of his own. That 
is not the case. It is simply an applica- 


Since use of a “choice of law” 
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tion of a particular rule of pleading to 
which one should always be alert. 
Against this background, I must 
take note of the contrasting practice 
that prevailed in the federal courts 
prior to Rule 44.1 of the Federal 
Rules of Civil Procedure. That 
practice is best illustrated by a 
famous case involving an automobile 
accident between two Americans in 
Saudi Arabia, Walton v. Arabian 


now provides that if it should appear 
to the judge that under his own 
choice of law rules foreign substan- 
tive law ought to govern the dispute, 
he may decide the dispute according 
to that law even in the absence of 
proof by the parties. Rule 44.1, in 
other words, may have cured the 
problem encountered in the Walton 
case, but that problem can still arise 
in other jurisdictions. 


You wish me to 
recognize a judgment. 
from PALATKA? 


American Oil Co., 233 F.2d 541 (2d 
Cir., 1956). Since the parties came 
from different states, the plaintiff 
sued in the Federal District Court for 
the Southern District of New York. In 
his complaint, plaintiff, while plead- 
ing facts that indicated that liability 
should be governed by Saudi 
Arabian law, failed to plead anything 
indicating that under Saudi law he 
had a cause of action. As you know, 
at common law, proof of foreign law 
was considered proof of an issue of 
fact, not of law. Accordingly, plain- 
tiffs failure to plead Saudi Arabian 
law was tantamount to a failure to 
plead facts essential to his cause of 
action, and his complaint was dis- 
missed. This result is exactly contrary 
to that which he would have 
obtained under the Mexican practice 
just noted. 

It was this case that precipitated 
the enactment of Rule 44.1 which 


Now, with this point of pleading 
covered, let me turn to review with 
you a number of situations where a 
“choice of law” clause may be much 
more important than otherwise 
seemed to be in the case my friend 
was handling. 


How ancient is law? 


One must be aware of the history 
of the subject. When, beginning with 
the turn of the century, companies in 
the developed countries of the world 
began to expand their investments in 
less developed areas, they frequently 
encountered extremely primitive 
legal systems. When ARAMCO, for 
example, negotiated its first con- 
cession agreement with Saudi 
Arabia, its lawyers discovered that 
the applicable Saudi Arabian law was 
the law of the Koran as interpreted 
by the School of a 14th Century 
Imam. That law may have been 


adequate to other facets of Saudi life, 
but was hardly sophisticated enough 
to supply an adequate framework for 
a vast and complicated oil concession 
arrangement. The parties had, there- 
fore, to look elsewhere for principles 
of law that could be used to fill the 
gap and ameliorate the more 
unworkable provisions of Saudi law. 

This is a much less urgent problem 
today than it was in the early decades 
of the century. There has been an 
explosion in the enactment of 
modern codes—commercial codes, 
industrial development codes, 
investment codes—by third world 
nations. Nevertheless, one must still 
be sensitive to the possibility that ina 
particular transaction the foreign law 
that one will encounter is not 
sufficient to the parties’ needs. 

A more frequently encountered 
problem is illustrated by a story told 
me by a friend who was involved in 
some litigation in New York. Every- 
body in the case agreed that Guate- 
malan law was controlling. His 
opponent, therefore, retained a 
judge of the highest court in Guate- 
mala as an expert witness on Guate- 
malan law. When the time came 
to cross examine the judge, my friend 
said to him: “Judge, isn’t it true that 
your court recently held exactly 
contrary to the opinion you have just 
given us on Guatemala law?” The 
judge answered, “Yes.” On three 
separate points, my friend adduced 
decisions of the highest court of 
Guatemala contrary to the opinion 
given by the judge as an expert 
witness. In each case the judge 
acknowledged the contradiction. At 
this point my friend asked: “Judge, 
arent you admitting that your 
opinions do not accurately reflect 
Guatemala law?” “No, No, No,” 
replied the judge. And he meant it. 

You must remember that in civil 
law systems judicial precedents are 
not nearly as authoritative as in our 
system. In pure civil law theory and, 
only somewhat less so, in civil law 
practice, the opinions of distin- 
guished jurists are often as authorita- 
tive as court decisions. The Guate- 
malan judge was being perfectly 
consistent with the basic philosophy 
of his own legal system. His opinions, 
as a distinguished jurist, were as 
authoritative as the decisions of his 
own court. This fact, however, can 
create problems. If in negotiating an 
international contract involving a 
civil law country it becomes neces- 
sary to pin down a critical point of 
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foreign law, you may find yourself 
unable to obtain a reliable answer. If 
this uncertainty presents too great a 
risk for your client, then a clause 
footing the agreement in a law that is 
reasonably clear can become a 
virtual necessity. 

Another circumstance in which a 
“choice of law” clause may be impor- 
tant concerns what I call the “imple- 
menting documents” problem. When 
an agreement pertains to a large 
project which is to be carried out 
over an extended period of time 
there will almost certainly be, in 
addition to the basic agreement, a 
host of implementing documents; 
letters of credit, bills of exchange, 
invoices, purchase orders, change 
orders, architects’ certificates, and 
the like. It may be that with respect to 
the basic agreement itself a “choice 
of law” clause is not essential. It may 
be that the agreement is sufficiently 
self-contained or the applicable law 
sufficiently clear to dispense with 
such a provision. But the same may 
not be true of the implementing 
documents. The transactions repre- 
sented by those documents may have 
a close connection with a number of 
jurisdictions. The project may 
require the procurement of goods 
and services in half a dozen countries. 
You may be arranging shipping and 
insurance in yet other places and 
making payments in still others. If, in 
these circumstances, you rely upon 
the general rules of private inter- 
national law to dictate the substantive 
law applicable to these implementing 
documents—and make no effort to 
select the controlling substantive 
law—you can end in utter confusion. 

Imagine the difficulties of trying a 
large, complicated documentary 
case if you have to deal simultane- 
ously with the laws of four, five or 
more countries. In this situation, 
careful lawyers will typically 
attempt to negotiate a “choice of 
law” clause in the basic agreement 
stipulating that all documents issued 
in carrying out that agreement are 
also to be governed by the law 
selected. In addition, they will 
attempt to institute a documentary 
control system so as to assure the 
inclusion of a comparable “choice of 
law” clause in each implementing 
document as issued. 
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Next, let me turn to a tricky but 
potentially important problem; what 
I call the “public policy” problem. 
Those of you who have dealt, over 
the last 15 or 20 years, with the 
countries of Latin America, Africa 
and Asia, are aware of the vast 
outpouring of new codes, executive 
decrees, rules and regulations that 
these countries have issued in an 
effort to regulate foreign investments 
and other dealings with foreigners. 
These regulations are becoming 
increasingly complex and increas- 
ingly restrictive. If, in negotiating an 
international contract, there is a 
particular provision which your 
client deems important to the 
achievement of his business 
objectives but which would violate 
one of these regulations you 
obviously have a problem. 


Only through a combina- 
tion of choice of law and 
choice of a forum clause 
can you hope to extricate 
vour client from the 
restrictive propensities 
of foreign legislation. 


If use of the provision will open the 
client to criminal or civil penalties, 
the answer is relatively easy. He 
either chooses to modify or abandon 
the provision or he foregoes the deal. 
Even if the provision will not result in 
any penalties, it may nevertheless 
have to be abandoned because 
otherwise the government may 
withhold its needed approval from 
the contract. Apart from clauses 
which can result in penalties or the 
denial of a necessary governmental 
approval, however, there are literally 
hundreds of regulations which only 
have the effect of rendering certain 
contract clauses unenforceable in the 
local courts. This is the only sanction, 
which means that you can use the 
clause with impunity so long as the 
parties voluntarily adhere to it. 
Enforceability, in other words, is 
the only problem and yet there is no 
way you can guarantee enforce- 
ability. You may, however, want to 
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try to enhance enforceability. To do 
so, you must recognize that if any 
dispute involving the suspect clause 
were submitted to a foreign court, 
that court would deny it enforce- 
ment without regard to the other- 
wise applicable law of the contract. 
For this reason, you should stipulate 
that all disputes arising out of the . 
agreement will be submitted to a 
U.S. court or, alternatively, to a court 
in some third country with which the 
contract has a legitimate relationship. 
At the same time, even if you were 
reasonably assured that all disputes 
over the suspect clause would end 
before a U.S., rather than a foreign 
court, the U.S. court will strike the 
provision down if it deems the agree- 
ment controlled by foreign law. 


You must also make sure that the 
validity of the contract is governed 
by U.S. law. In other words, only 
through a combination of a “choice 
of law” and a “choice of a forum” 
clause can you hope to extricate your 
client from the restrictive propensi- 
ties of the foreign legislation, and 
even then there is no guaranty of 
success. 


Private international law 


Let me, at this point, reflect a 
moment on an ethical question. We, 
as lawyers, are sworn to uphold the 
law. We're not in the business of 
helping our clients evade the law. 
Quite obviously this combination of 
a “choice of law” and “forum selec- 
tion” clause is a technique for bypass- 
ing the restrictive legislation of one of 
the countries to which the contract 
relates. However, the question must 
be asked: to which law does the 
attorney owe allegiance if there are 
two or more national laws applicable 
to a transaction and one would 
declare a_ provision legal and 
enforceable and the other would 
refuse enforcement? 


The answer, I suggest, lies in the 
rules of private international law. If 
the nation which reprehends a pro- 
vision acknowledges, through its 
own rules of private international 
law, that the parties are free to select 
a foreign tribunal that will enforce 
the provision and a foreign law that 
will validate it, the attorney who 
employs these rules of private inter- 
national law to bypass an unwanted 
foreign regulation is simply doing 
what foreign law permits and is not, I 
submit, evading his ethical obliga- 
tions. 


Arbitration clauses 


Having, at this point, introduced 
the subject of “forum selection” 
clauses, let me elaborate a bit further. 
I will set aside arbitration clauses. 
These are, of course, one type of 
“forum selection” clause. I will 
confine my discussion to clauses in 
which the parties to a contract 
designate a particular court to hear 
any dispute that might arise between 
them. 


First, there is a minor point which 
is sometimes overlooked. The 
Supreme Court has made it clear that 
by a “forum selection” clause, the 
parties “consent” to the chosen 
court’s exercise of personal jurisdic- 
tion over them, and that such consent 
satisfies “due process” even in cases 
where otherwise the exercise of 
jurisdiction would be _ unconstitu- 
tional. However a federal court 
sitting in diversity and a federal court 
sitting on most federal questions 
cannot exercise personal jurisdiction 
over a defendant unless, in addition 
to the “due process” requirement, all 
the jurisdictional requirements of the 
applicable state long-arm statute 
have been met. Obviously, the same 
is also true of state courts. Thus, if the 
parties to an international contract 
are going to select a particular 
federal or state court to hear their 
disputes, they must be certain either 
(i) that under state law the “forum 
selection” clause constitutes their 
consent to the jurisdiction of that 
court or (ii) that both are doing 
business in that state or otherwise 
have a sufficient connection with the 
chosen court to satisfy the applicable 
state long-arm statute. 


A more basic question concerns 
the enforceability of “forum selec- 
tion” clauses. Here I will talk about 
the rule in the federal courts of the 
United States and will only allude 
briefly to the situation in other 
countries. Consider the case of a 
plaintiff in a U.S. court which has 
personal jurisdiction over the 
defendant, suing on a contract which 
provides that all disputes between 
the parties will be submitted to a 
designated British court. The 
defendant moves to dismiss relying 
upon the “forum selection” clause. 
Historically, the common law courts 
were hostile to such clauses. Indeed, 
prior to 1972, the federal courts 
tended to honor such clauses only if 
the parties relying upon them—the 
defendant in our hypothetical— 


could demonstrate, (i) that the court 


chosen by contract was more 
convenient for the parties than the 
court selected by the plaintiff, (ii) 
that the chosen forum was part of a 
fair legal system and was not biased, 
and (iii) that no outcome likely to be 
reached by the chosen forum would 
violate the “public policy” of the 
United States. 

In 1972, the Supreme Court, in 
M/S Breman v. Zapata Off-Shore 
Company, 407 U.S. 1, 92 S.Ct. 1907 
(1972), reversed all of this. In an 
admiralty action the Court held that 
there was a strong presumption in 
favor of the enforceability of “forum 
selection” clauses at least in inter- 
national transactions. It placed upon 


the party resisting submission to the 
contractually chosen forum—in my 
hypothetical, the plaintiff—a ‘ sub- 
stantial burden of proving the exis- 
tence of one or more defenses. 


Two defenses 


Among these defenses, two are of 
primary practical importance. First, 
the clause would not be enforced if it 
appeared that the chosen forum was 
highly inconvenient for the parties or 
had absolutely no connection with 
the transaction between them. This 
latter requirement may need some 
modification. There are many 
trades—tin, copper, leather goods, 
etc.—where standard form contracts 
call for adjudication or arbitration in 
a designated city or country even if 
the particular transaction in dispute 
has no connection whatsoever with 
the place selected. It is simply a trade 
custom. Until we are instructed to the 
contrary, I would suggest that where 
there is such an established custom, 
the absence of any connection 
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between a particular transaction and 
the customary forum should not 
defeat enforcement of the clause. 


The second important grounds for 
nonenforcement of a “forum selec- 
tion” clause, according to the Breman 
decision, concerns the outcome 
likely to be obtained in the contrac- 
tually selected court. If, in the 
opinion of the U.S. court being asked 
to enforce such a clause, that 
outcome would offend United 
States’ public policy, then the U.S. 
court should not enforce the clause. 
This does not mean that the hypothe- 
sized outcome in the chosen foreign 
court must be identical to the 
outcome were the case retained. The 
rule applies only if a different 
outcome would offend U.S. “public 
policy.” Unfortunately, what consti- 
tutes an offense to “public policy” is 
not very clear. It is, in fact, an elastic 
concept that can render prediction 
somewhat hazardous. 


The Breman case itself illustrates 
the problem. One of the critical 
issues in that case concerned the 
validity of a disclaimer of liability for 
negligence contained in a bill of 
lading. Had that disclaimer appeared 
in a bill of lading pertaining to an 
interstate towage of goods, it would, 
according to the Supreme Court, 
have been invalidated as contrary to 
United States public policy. 
Moreover, since a British court 
would probably have upheld the dis- 
claimer, the clause referring all 
disputes to the courts in London 
would have been unenforceable. In 
fact, however, since the bill of lading 
in question pertained to the inter- 
national towage of goods the 
disclaimer did not offend U.S. public 
policy, and the reference to the 
London courts was held to be 
enforceable. 


Generally, however, I think you 
will find that the Breman decision 
reflects a more favorable attitude 
toward “forum selection” clauses 
than is likely to prevail in other 
countries. The French have a particu- 
lar problem as a result of Article 15 of 
the French Civil Code, which 
purports to confer upon the French 
courts “exclusive jurisdiction” over 
Frenchmen wherever in the world 
they may reside or do business. In 
Britain, enforcement is largely a 
matter of judicial discretion based 
upon an inquiry into the “proper 
forum.” What this means is that if, in 
the court’s judgment, the transaction 
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Choice of law in 
international contracts 


out of which the dispute arose has a 
closer connection to England than to 
the contractually chosen forum, the 
English court will keep the case and 
deny enforcement to the “forum 
selection” clause. If, on the other 
hand, the transaction is viewed as 
more closely connected to the chosen 
forum, the clause will be enforced. 


Deficiencies of Florida’s Code 


Lastly, in dealing with this matter 
of the parties to an international 
contract selecting their own forum 
for the resolution of disputes, I would 
be remiss if I did not step beyond the 
boundaries of my subject and talk 
briefly about the deficiencies of the 
Florida Arbitration Code. My 
concern stems from the fact that it is 
increasingly becoming clear to 
European and American lawyers that 
arbitration in the United States is far 
preferable to arbitration in such 
historic places as Geneva, Paris or 
London. There are many reasons for 
this, not the least of which is the 
somewhat archaic attitude toward 
arbitration that the courts in these 
countries sometimes exhibit. 


Plainly, within the United States, 
Florida, especially Miami, is a logical 
place for the arbitration of disputes 
arising out of relations between firms 
in the United States and Europe, on 
one hand, and firms in Latin America, 
on the other. Certainly it would be a 
boon to Miami’s development as a 
center of international trade and 
finance were it also to become a 
recognized center for the arbitration 
of international commercial 
disputes. The existing Florida Arbi- 
tration Code is, however, a serious 
barrier to any such development. 


When dealing with questions 
pertaining to the enforcement of 
arbitral clauses, arbitral awards and 
judgments embodying such awards, 
there are potentially three separate 
bodies of law that a federal or state 
court sitting in Florida may be called 
upon to apply. There is the Florida 
Arbitration Code.!' There is the 
Federal Arbitration Act? and the so- 
called “New York Convention.”? We 
may soon have a fourth in the Monte- 
video Convention which relates to 
Inter-American arbitration. The 
Federal Act, the New York Conven- 
tion, and the Montevideo Convention 


all contain very generous mandates 
for the enforcement of arbitral agree- 
ments and awards. This, however, is 
not the case with the Florida Code. 
Only agreements to arbitrate “under 
the Florida Code” are enforceable 
and, with some exceptions, only 
awards rendered in proceedings 
“under” that Code can be enforced 
here. For rather obvious reasons, this 
is far too restrictive if Florida is to 
become a major center for 
international commercial arbitration. 

Now, this defect of Florida law 
would only be a minor hindrance if 
one could be assured that arbitration 
under international contracts was 
always subject to the Federal Act or 
the New York Convention. Unfortu- 
nately, one can readily anticipate a 


There are few countries 
whose laws and judges 
are more universal in out- 
look, internationalist in 
sensitivity and committed 
to comity of nations than 
the U.S. 


variety of disputes which would not 
come within the ambit of either, and 
yet might properly be arbitrated in 
Florida. For example, the Federal 
Act and the New York Convention 
apply only to disputes arising out of 
transactions that involve the inter- 
state or foreign commerce of the 
United States. Plainly Miami should 
be a center of arbitration for many 
disputes that have no connection 
whatsoever with the United States 
(e.g., Europe-Latin American con- 
tracts). In such cases Florida law, not 
federal law, would govern the 
enforceability of the award with 
potentially disastrous results. 
Moreover, very few of the 
countries in Latin America are 
signatories to the New York Conven- 
tion. This means that the 
enforcement of arbitration clauses or 
awards to which citizens or residents 
of those nonsignatory countries are 
parties will be governed, in Florida, 
by either the Federal Act or the 
Florida Arbitration Code. Unfortu- 
nately, it has never been clearly 
established that state courts are 
bound to apply that Act and the 
Florida courts have never done so 
in spite of the opportunities offered 
them. Yet, there are potentially a 
great number of international 
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disputes subject to settlement 
through arbitration which must be 
brought to the Florida courts for 
enforcement of the arbitral agree- 
ment or of an award because of the 
lack of federal court jurisdiction. 

There are, in other words, a 
significant number of disputes for 
which Miami is a logical center for 
arbitration but only if the parties can 
be assured in advance of a hospitable 
reception under Florida law. As the 
Florida Arbitration Code now stands, 
that is simply not the case, and I 
would enlist the support of The 
Florida Bar in the effort to change 
this unfortunate situation. 


Public policy limitations 


Now, having pointed to some of 
the advantages of a “choice of law” 
clause and to the intimate relation- 
ship between such a clause and a 
“forum selection” clause, let me turn 
briefly to some limits on the utility of 
a “choice of law” clause. I have 
already mentioned the “public 
policy” limitation on to enforce- 
ability of “forum selection” clauses. 
The same limitation applies to 
“choice of law” clauses. Few courts 
anywhere in the world will apply the 
law of another jurisdiction if they 
deem that law contrary to their own 
“public policy” even if the parties 
have expressly chosen the foreign 
law. Again, I warn that this “public 
policy” exception is one whose 
boundaries are very difficult to 
predict. 

Furthermore, on questions of 
capacity and authority, “choice of 
law” clauses are likely to be disre- 
garded. If you make a contract witha 
foreign corporation, questions as to 
whether the company has the legal 
capacity to contract or whether it has 
the authority to make the contract in 
question, or whether that contract 
has been authorized by the proper 
corporate officials are all questions 
likely to be decided by the law of the 
place of incorporation and few 
courts would recognize an attempt 
by the parties, through a “choice of 
law clause,” to have those questions 
settled according to some other law. 

In this connection there is a special 
problem which affects contracts 
with foreign governments. If your 
client proposes to enter a contract 
with a particular agency of a foreign 
government, rather than with the 
government itself, you may find that 
the agency is subject to the policy 
guidance and control of some official 
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other than the head of the agency. 
You may also find that the agency is 
required to conduct its business in 
conformity with the policies stated in 
some law other than its own enabling 
statute. In such cases, you cannot rely 
entirely on an authorization for the 
contract issued by the agency head or 
upon an opinion that the contract 
conforms to the requirements of the 
agency’s enabling statute. It may be 
necessary to get other ministerial or 
even cabinet approvals. And you 
must always check to see if there are 
constitutional provisions requiring 
legislative or presidential approval of 
certain contracts or contract clauses. 
Another limitation on the utility of 
a “choice of law” clause concerns 
security interests in property 
whether real or personal. In inter- 
national transactions the enforcement 
of a security interest in property is 
almost invariably going to be 
decided by the law of the place in 
which the property is located at the 
time one attempts to realize on that 
interest. This is likely to be so without 
regard to the location of the property 
at the time the security interest was 
perfected. Moreover, the fact that 
the creditor has _ perfected his 
security interest in accordance with 
some other law referred to in a 
“choice of law” clause, is not likely to 
be of any use to him whatsoever. 


International Monetary Fund 


Lastly, there are certain provisions 
of the International Monetary Fund 
Agreement that one must be aware 
of. If compliance with a contract 
requires one of the parties to convert 
local currency into dollars or 
otherwise deal in local currency, no 
court in any country that isa member 
of the International Monetary Fund 
may enforce that part of the contract 
if to do so would violate the exchange 
control regulations of the country 
whose currency is involved. This is so 
even if the exchange regulations 
were promulgated after the contract 
(i.e., the currency clause was valid 
when written), and even if the 
contract is otherwise governed by 
the law of some other country under 
which the currency clause is entirely 
valid. The only important qualifica- 
tion to this rule is that the exchange 
regulations in question must comply 
with the Articles of Agreement of the 
International Monetary Fund. In 
short, the parties to an international 
contract are always hostage to the 


changing exchange controls of any 
country in whose currency they must 
deal and no “choice of law” clause in 
the contract itself is going to avoid 
that consequence. 

Let me now close on a broader 
note. Too often the American legal 
system is accused of being chauvin- 
istic and heavy-handed in its claims 
to extraterritorial jurisdiction. Too 
often we are accused of failing to 
extend to others the full comity of 
nations. Too often we Americans 
seem to concur in these accusations 
or at least exhibit a sensitivity that 


suggests our acquiesence in them. I 
would like to register my dissent 
from that kind of thinking. There are 
few countries whose laws and whose 
judges are more universal in outlook, 
more internationalist in sensitivity 
and more sincerely committed to the 
comity of nations than the laws and 
the judges of the United States. Let us 
keep it that way. 0 


'Fia. Stat. §§682.01-.22 (1981). 

29 U.S.C. §1-14 (1970). 

3U.N. Convention on the Enforcement and 
Recognition of Arbitral Awards, 9 U.S.C. §202 
et seq., 21 U.S.T. 2517; T.1.A.S. 6997 (1958). 
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Deferring and avoiding customs duties 


Foreign trade zones— 


free trade benefits 


By Peter Herrick 
Although trade zones are deemed outside the 


U.S. customs territory, they are within the legal 


jurisdiction of the U.S. and subject to 
applicable state and local laws 


oreign trade zones are en- 
r closed areas which are 

deemed to be outside the 
customs territory of the United 
States. Foreign merchandise may be 
brought into zones duty free for 
storage, exhibition, assembly, manu- 
facture or other processing. Only if 
and when the foreign merchandise is 
imported into the U.S. is customs 
duty payable; if the foreign 
merchandise does not enter U.S. 
Customs territory but is subsequently 
exported, then no customs duty is 
payable at any time. 

Although trade zones are deemed 
outside the U.S. Customs territory, 
they are within the legal jurisdiction 
of the United States and will be 
subject to applicable state and local 
laws. 

Foreign merchandise subject to 
quota may be imported into a zone to 
await importation into the U.S. at the 
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beginning of a new quota period, and 
be subject to quota provisions only 
when it is transferred into U/S. 
Customs territory. Although retail 
trade within a zone is prohibited, 
wholesale marketing of goods within 
a zone may be conducted, as at the 
Miami Free Zone. 

Specialized subzones, such as the 
entire Volkswagen plant in Pennsy]- 
vania, provide special benefits. Use 
of a subzone in New Orleans to con- 
struct barges was contested by 
Armco Steel Corporation, which ulti- 
mately lost.! Japanese steel was 
imported into the subzone duty free 
and subsequently transformed into 
barges, which were then imported 
from the subzone into U.S. Customs 
territory. Since barges are consid- 
ered duty-free vessels under the 
Tariff Schedules, they were exempt 
from duty, and thus no duty was ever 
paid on the Japanese steel. 
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The choice of status for merchan- 
dise entering a foreign trade zone 
will determine how it is classified and 
appraised when later entered into 
U.S. Customs territory. The status 
may be one of the following: 


e Privileged foreign merchandise 

If the dutiable status of an article is 
more favorable prior to use in 
manufacture in a trade zone, or prior 
to an expected increase, this status 
would be requested, freezing the 
classification and appraisement 
applicable at the time of importation. 
Payment of duties will be deferred 
until the merchandise is later entered 
into U.S. Customs territory. This 
status will prevail even if the article is 
incorporated into a manufactured 
product or is otherwise transformed. 


e Privileged domestic merchandise 
This status may be granted to 
merchandise which was grown, pro- 
duced or manufactured in the United 
States; previously imported with 
duty paid; or previously admitted 
duty-free. Merchandise with this 
status is considered of domestic 
origin and may be transferred from 
the zone to U.S. Customs territory 
free of duties, taxes, and quotas. 


e Nonprivileged foreign merchandise 

This status is for imported mer- 
chandise which is appraised and 
classified at the time of actual entry 
into U.S. Customs territory. This 
status may be favored where the rate 
of duty has decreased between entry 
into the zone and later transferred to 
U.S. Customs territory. 


e Zone-restricted merchandise 

This status applies to foreign or 
domestic merchandise which is taken 
into the zone from U.S. Customs 
territory for storage, export or 
destruction. Zone-restricted status 
will satisfy Customs requirements 
for exportation to obtain drawback, 
warehousing, bonding and other 
benefits of the Tariff Act of 1930. 
Zone-restricted status may also 
satisfy the exportation requirements 
of other federal laws such as Food 
and Drug Administration regula- 
tions. 

Foreign trade zones thus providea 
variety of ways for favorable duty 
treatment of merchandise for 
purposes of manipulation, manu- 
facture, storage, exhibition and, in 
many cases, subsequent export. 0 


‘Armco Steel Corp. v. Stans, 431 F. 2d 779, 
(2nd Cir. 1970). 
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Understanding and representing 
the foreign investor 


By John C. Bierley 


Counsel of foreign investors must be prepared to deal with unique, 
sometimes culturally different clients with special needs 


“Really, Abdul, tell the\.. 
\s /A sheik that you should 
Yi get 5, not 50%, of the 
\ \ profits—and that he 
«should get a more im- 


\ partial int 


he “Sun Belt” of the United 
States and particularly Florida 
has recently absorbed enor- 
mous amounts of foreign invest- 
ment. To advise foreign clients 
making such investments, one must 
understand this phenomenon. 
Foreign investors in the U.S. can 
generally be divided into those from 
developed countries and those from 
less developed countries. The invest- 
ment reasoning of these groups is 
often different. The common ele- 
ment is that both tend to see the U.S. 
as a “safe haven” and as the last bas- 
tion of free enterprise capitalism. 
The election of Ronald Reagan has 


done nothing to diminish this evalua- 
tion! 

What else accounts for the recent 
surge of foreign capital coming to the 
U.S.? For investors from the de- 
veloped countries, the following are 
strong incentives: 

e The rate of exchange between 
the U.S. dollar and their own curren- 
cies is often quite favorable; many 
economists predict the dollar will 
strengthen during the next decade. 
This makes “dollar based” invest- 
ments, such as Florida real estate, 
favored projects. Furthermore, tan- 
gible property values in the U.S., 
compared with European and world- 
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wide property values, often seem 
undervalued. 

e Many foreign investors live close 
to masses of Soviet troops. They 
worry about the “Red threats” and 
dislike having “all their eggs in one 
basket.” Events in Afghanistan and 
Poland stimulate foreign investment 
in the U.S., while events in such pla- 
ces as E] Salvador and Iran steer in- 
vestment away from the less devel- 
oped countries. 

e Foreign investors often want 
their assets beyond the control of 
their own governments for tax avoid- 
ance, exchange control, and other 
“safe haven” reasons. As discussed 
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Understanding and repre- 
senting foreign investor 


in another article, most countries 
provide that when a citizen no longer 
resides in his country of citizenship, 
there is no tax obligation to his native 
country. Many foreign investors 
make investments outside their own 
countries with the idea of realizing 
income or capital gains at a later “no 
tax” date when they are no longer 
resident. 

e US. tax rates are low when com- 
pared with most other sophisticated 
tax jurisdictions, so much that it is 
doubtful tax increases in the U.S. will 
deter further foreign investment. 

e Many foreign investors from de- 
veloped countries are drawn by the 
sun. Often coming from the “cold cli- 
mates,” they have seen escalation of 
prices as well as instability in such 
traditional “sun” areas as Spain, Italy, 
Portugal. 

Certain additional factors moti- 
vate investors from the less devel- 
oped countries: 

e Much of this investment is “flight 
capital” fleeing exchange restrictions 
and _ controls, devaluation, and 
possible expropriation. 

e Some foreigners have inten- 
tionally earned and retained hard 
currency outside their country for the 
very purpose of later making more 
secure foreign investment still out- 
side their own country. 


John C. Bierley is a partner in the Tampa of- 
fice of Macfarlane, Ferguson, Allison & Kelly. 
He is a member of The Florida Bar, with a 
practice designation in International Law. He 


has served as president of the Tampa World 
Trade Council, chairman of the International 
Law Committee of the Bar, chairman of the 
Florida Council of International Development 
and of the Florida Governor's Conference on 
World Trade. He is currently chairman of the 
Foreign Investment Committee of the Super 
Task Force for the Internationalization of the 
Tampa Bay Area. 


e Risk of imprisonment, or worse, 
in their own countries for economic, 
political or ethnic reasons prompts 
desire for “safe haven” assets. 

e The U.S. may offer greater op- 
portunities for capital gains than their 
native countries, where assets may be 
locked into soft currencies at low 
earning/gain ratios. 

When negative foreign factors 
and positive Sun Belt factors are 
coupled, the result is rampant for- 
eign investment. 


Communication with foreign client 
Having surveyed the motivation of 
foreign investors, we turn to prob- 
ably the greatest deficiency of con- 
sultants advising foreign nationals— 
the lack of contextual thinking, 
speaking and advising. The result of 
impaired communication is irrita- 
tion, mistakes, loss of confidence, 
and loss of valuable opportunities. 

Bringing this home to the legal pro- 
fession, one can see multiple cases of 
confusion, error, stumbling, misdi- 
rection, and poor client use of what 
may be good legal advice. 

To represent foreign clients prop- 
erly, lawyers must first of all have a 
basic knowledge of the legal, busi- 
ness and social context from which 
the foreign client comes. It is highly 
desirable to have some understand- 
ing of the legal system and proce- 
dure with which the client is accus- 
tomed to dealing. This often means 
an understanding of civil law, as op- 
posed to common law. When dealing 
with Moslems, it is helpful to under- 
stand that Islamic legal systems are 
based on the Koran with infusions 
from civil or common law. There are 
also numerous differences between 
the various common law jurisdic- 
tions. 

Knowledge of local law differen- 
ces is important because foreign cli- 
ents will evaluate and understand 
circumstances and law in the context 
of their native education and experi- 
ence. They may be disturbed to see 
things done in strange ways, and bald 
assertions by the attorney may be of 
no real comfort. An effective at- 
torney must be more than superfi- 
cially assuring and demonstrate an 
understanding of the differences. If 
this is done, the client will probably 
be satisfied that the attorney knows 
what he is doing. 

Knowledge of the relevant foreign 
legal system is not, in itself, sufficient 
to establish full client confidence. 
One must also demonstrate aware- 
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ness of such practical matters as: 

e How exchange and monetary 
controls function. Such controls on 
international movement of funds are 
a very important and often daily fact 
of life for many foreigners. 

e Currency exchange rates and 
how to transfer funds quickly, avoid- 
ing money center time delays. 

e Letters of credit and how they 
function. 

e Telex communications which, 
because of postal and telephone 
inefficiency, are in some countries 
as common as photocopy machines. 

e Foreign laws controlling or re- 
stricting foreign investment by 
foreign subjects. 

e National temperaments and 
preferences for different types of 
business investments. 

e Foreign lawyers and _ business 
practice in your clients’ countries of 
origin. 

Outside the Anglo-American and 
British Commonwealth jurisdictions, 
most of the world utilizes civil law or 
neo-civil law systems. Even in the 
Communist countries, Socialist or 
Soviet law has only overlaid the pre- 
existent civil law. In Third World 
countries civil law is often blended 
with customary, religious or tribal 
law. 

One major difference, in practice, 
is that in many civil law countries 
contracts, deeds, wills, and other 
documents are drawn by and exe- 
cuted before a highly trained notary 
public. Foreign clients may thus be 
surprised that in common law coun- 
tries, contracts are prepared and 
executed without the intervention of 
any notary. 


The civil law notary often makes 
assertions of fact in the documents, 
eliminating later argument or litiga- 
tion. He identifies the parties, finds 
that they intend and are legally and 
mentally competent to contract; and 
that they have complied with fiscal 
and tax laws. In the case of com- 
panies, the notary determines that 
the incorporators have paid in the 
requisite capital. Later, these facts 
cannot be disputed except for allega- 
tions of fraud by the notary, forgery, 
substitution of documents, or chal- 
lenges to the regularity rather than 
the findings of the notary. 

Civil law notarial proceedings can 
be time consuming and expensive 
and the foreign client may be sur- 
prised that the American attorney 
can produce a real estate contract 
within hours and form a corporation 
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within days rather than weeks. The 
foreign client may also be pleased to 
find he can incorporate in the 
absence of all shareholders who, in 
civil law countries, must be present 
and establish before the notary cer- 
tain requisite facts. 

Several other matters are of par- 
ticular importance in dealing with 
foreign clients. 

Translators and interpreters: You 
must communicate effectively with 
your client! “Social” English may be 
misleading and totally inadequate in 
business and legal dealings. To 
protect your client, as well as 
yourself, have a competent 
interpreter present during all analysis 
and advisory sessions. This person 
must translate what you have said 
and not what he may want your client 
to hear. Often clients show up with 
interpreters who may themselves be 
participating in the transaction. One 
precaution is to have a third person 
who understands the foreign 
language sit in without disclosing his 
knowledge of the language. While 
that person might not be fluent, he 
may nonetheless be able to evaluate 
whether the translation is being 
conducted on a literal and good faith 


basis. The attorney might also 
confirm his advice through more 
than one interpreter. Obtaining 
interpreters can sometimes be a 
problem. Spanish, German and 
French translators are fairly easy to 
obtain in Florida. 


Many foreign clients will be 
concerned about the confidentiality 
of their dealings. They may be 
concerned that what they are doing, 
while legal today, may become 
illegal tomorrow by ex post facto 
laws. The foreign client might be a 
member of some disfavored group 
or his foreign investment might be 
viewed as unpatriotic in his own 
country. There is also a_ natural 
inclination for foreigners to be more 
secretive than Americans in their 
business dealings. In the United 
States the provision of personal 
financial statements is common- 
place, whereas Europeans may 
appear paranoid about such 
disclosure. It is important that the 
client realize that many transactions 
are subject to disclosure 
requirements, as discussed in another 
article. 


Taxation and government regula- 


ENERGY IS EVERYTHING. 


tion are other problemareas. In many 
countries noncompliance with such 
rules is rife! Favoritism, special 
influence, bribes and extortion are 
also commonplace in some countries. 
Many foreign clients will turn off to 
discussion of tax returns, tax 
payments, information returns, 
immigration requirements, and state 
and local regulations. In their 
experience, such things may be 
unimportant because of lax attitudes 
and nonenforcement. 


Most foreign countries are unitary 
and not federal states, and some 
client understanding of U-S. 
federalism is thus necessary. The 
need to register a Florida corporation 
to do business in another state will 
not be at all obvious, nor will 
different state tax systems and rates. 
The interplay between state and 
federal laws can also be quite 
confusing. 


The foregoing covers only the tip 
of the iceberg in representing foreign 
clients. The American attorney must 
be prepared to devote extra effort to 
dealing with them and be ever alert 
to their special and sometimes 
unique needs. O 


SAVE ITON THE ROAD 


Put the money into your pocket, instead of your gas tank. 


When you waste energy on the road, you not only hurt your state and your country, 
you also hurt yourself and your family. Because you're literally burning up 
money that could be used for a lot of other worthwhile purposes. 


Here are six ways you can save a lot of money and energy on the road. 
1. Car pool. Van pool. Use public transportation. To work. To school. To wherever. By 


sharing the ride, you can save hundreds of dollars a year. 
2. When starting up, accelerate briskly, and steadily, until you reach the proper 


cruising speed. You'll improve mileage. 


3. Drive a car that won’t eat you out of house and home. Select the most 


down. 
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energy efficient car for your needs. Nobody expects gas prices to go 


4. Keep your car and tires in shape. A tune-up, proper air pressure and 
changing oil at the right time can save money every mile you drive. 


5. Streamline your truck by installing a cab-mounted wind deflector. 

6. Send for Florida’s tips on how to save money and energy on the road. 
Write: Save it on the road, The Capitol, Tallahassee, Florida 32301. 

In today’s world, energy is everything. Save it on the road. Save it, Florida. 


SAVE IT, 
FLORIDA. 


This message brought to you by The 
Governor's Energy Office and this 
publication. 
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ACROSS THE LAND 


With offices and agents nationwide, 

First American serves the legal profession all across 
the length and breadth of the land. 

For real estate matters, call on First American... 

we work closely with attorneys for a common goal... 
the protection of property ownership. 


1982: The Year of the Eagle 


THE 200TH ANNIVERSARY OF THE AMERICAN 
BALD EAGLE AS OUR NATIONAL BIRD. 


First American Title Insurance Company 


REGIONAL OFFICE: 7520 NORTH WEST FIFTH STREET, PLANTATION, FL 33317 © (305) 587-5860 
FLORIDA NATIONWIDE TOLL-FREE: (800) 327-1018 » STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA, CA 92701 « (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 
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Immigration by foreign 
businessmen and investors 


By Michael N. Weiss 


Carefully weigh government regulations on the admission 
of aliens to the U.S. before undertaking investments 


uring the last decade Florida 

has experienced a tremendous 

influx in the number of inter- 
national tourists, businessmen and 
investors. A major concern of these 
visitors is understanding the often 
complex and confusing U.S. immi- 
gration laws. Regulations governing 
the admission of aliens to the U.S. 
must be carefully weighed before 
one undertakes a commercial 
venture or investment in the U.S. 
Of primary concern to the foreign 
businessman or investor is how 
long he and his family can live, 
work or stay in the United States. 
This must be determined before he 
makes such important decisions as 
selling a home or business abroad, 
purchasing a home or business in the 
U.S., or opening an office or making 
an investment here. 

This article surveys the various 
nonimmigrant visa categories which 
allow the foreign visitor to engage in 
business or make an investment in the 
U.S. For more detailed guidance, the 
practitioner is directed to the Immi- 
gration and Nationality Act with 
amendments at 8, 20, and 22, Code of 
Federal Regulations, and Volume 9 
of the Foreign Affairs Manual. 

To obtain a visa for initial entry 
into the U.S., the alien must first 
apply to an American consul abroad. 
The consul will inquire about the 
nature of the trip, the applicant’s ties 
to home country, and his financial 
ability. Once satisfied that the appli- 
cant is not an “intending immigrant,” 
he will issue the appropriate visa. 
This visa enables the alien to apply to 
enter the U.S. at a port of entry. 


or commercial ventures 


Upon arrival, the alien is inspected 
by an officer of the U.S. Immigration 
and Naturalization Service (I.N.S.). 
The alien must then satisfy the 
inspector as to the purpose of the 
visit, his financial status, and in- 
tended length of stay. The inspector 
then stamps the alien’s arrival de- 
parture record (I-94) with the date of 
arrival and required departure. The 
alien must keep the I-94 in his pass- 
port, and must leave the U.S. by the 
time of departure unless his stay is 
officially extended or he is granted a 
change of status from one nonimmi- 
grant visa category to another. If the 
alien fails to maintain the status in 
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which he was admitted, he may be 
subject to deportation and _ he 
becomes ineligible to apply for 
change of status. 

The nonimmigrant visas for a 
businessman or investor to enter the 
U.S. are known as B-1, E, H-1, and 
L-l. 

The B-1 visa is a temporary visitor 
for business. (The B-2 visa is a 
temporary visitor for pleasure.) The 
B-1 visa permits negotiating con- 
tracts, looking for investments or real 
estate, consulting with business 
partners or associates, participating 
in business conferences, litigating, or 
engaging in any commercial trans- 
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Immigration by foreign 
businessmen & investors 


actions provided the alien does not 
draw a salary in the U.S.' He may, 
however, perform temporary 
services in the U.S. for a foreign 
employer provided he is paid 
abroad. In addition, he may make an 
investment here provided he is not 
involved in day-to-day management 
of it. 

The limitations on the B-1 visa, 
however, are such that the alien must 
have a “residence abroad which he 
has no intention of abandoning,” and 
he is restricted to a maximum stay of 
two six-month periods. Although the 
B-1 visa is generally the easiest visa to 
obtain, it is inappropriate if the alien 
intends to become actively involved 
in the operations of a commercial 
venture in the U.S. 

A more appropriate visa for the 
businessman actively involved in 
international trade or investments 
might be an E-] or E-2 visa. These are 
available only to nationals of 
countries with which the U.S. has a 
treaty of commerce or navigation.” 

The treaty trader (E-1) enters the 
U.S. “solely to carry on substantial 
trade, principally between the U.S., 
and the foreign state of which he is a 
national.” The term “trade” includes 
international banking, insurance, 
transportation, tourism, and 
communication activities.* 


Michael N. Weiss is secretary of the Ameri- 
can Immigration Lawyers Association. He 
practices law under the name of Michael N. 
Weiss, P.A., in downtown Miami. He is a past 
chairman of the South Florida Chapter of the 
American Immigration Lawyers Association. 
Weiss is a graduate of the University of Cali- 
fornia at Berkeley with a bachelors degree 
and the University of California at Los Angeles 
School of Law. 


The term “substantial” does not 
mean the monetary value of the 
transactions, but rather the volume of 
trade or number of transactions con- 
ducted. The term “principally” 
means at least 51 percent of the trade 
must be between the U.S. and the 
alien's country. In the case of a 
corporation, more than 50 percent of 
the stock must be held by individuals 
who are nationals of the treaty 
country. 

The treaty investor (E-2) “seeks 
admission into the U.S. solely to 
direct and develop the operations of 
an enterprise in which he _ has 
invested or is actively in the process 
of investing a substantial amount of 
capital.” The investment can be 
establishment of a new business or 
purchase of an existing business or of 
commercial real estate, provided the 
investment requires active 
management and development by 
the investor. Examples include the 
acquisition and management of a 
shopping center, office building or 
apartment building but not of condo- 
miniums or raw land which would be 
considered passive investments. The 
investor must be prepared to docu- 
ment that the investment is bona fide 
and not merely a marginal enterprise 
solely for the purpose of earning a 
living. The corporation must be 
active and not a “shell.” The 
investment cannot be merely a bank 
account or working capital but must 
be used for purchase of inventory, 
equipment, merchandise and_ the 
like. The investment may consist of 
borrowed funds, so long as the 
investor has unrestricted use and 
control of the funds. 

“Direct and develop” means 
control of the business with at least 51 
percent ownership and active 
management by the investor. “Sub- 
stantial sum of capital” is not defined 
but is not meant to discourage or 
exclude small investors. It depends 
on the type and nature of the 
business, and no particular dollar 
amount makes the investment sub- 
stantial. Some American consuls and 
some immigration examiners 
consider $50,000 sufficient while 
others consider $250,000 sufficient. 
Obviously, the larger the investment, 
the better the chance of obtaining an 
E-2 visa. 

In certain cases, employees of 
aliens accorded E visas may also be 
entitled to E visas. In the case of 
treaty trader employees, they must 
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be engaged ina supervisory or execu- 
tive capacity or possess special quali- 
fications. In the case of treaty 
investor employees, they must be 
employed in a responsible capacity. 
In both cases the employee must 
have the same nationality as the 
employer or its stockholders. 

Unlike other nonimmigrants, the 
treaty trader and investor are not 
required to have an intention of 
abandoning their foreign residence, 
and they may remain in the U.S. 
indefinitely as long as they are ac- 
tively involved in managing the 
subject trade or investment. They 
may change investments or 
employers only with the approval of 
I.N.S. The E visa is excellent because 
the alien and his family can remain in 
the U.S. for many years. 

A third type of visa for the inter- 
national businessman is the H-1 visa. 
This is for an alien who is a member 
of the professions or of “distinguished 
merit and ability.” He must also 
establish that he has a foreign resi- 
dence which he has no intention of 
abandoning and that he is coming to 
the U.S. temporarily to perform 
services for a fixed temporary 
period. This category also includes 
highly educated or experienced 
persons, as well as professionals. In 


addition, artists, musicians, enter- 


tainers and athletes can qualify 
foran H-1 if they are of 
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national or international renown. 

Foreign doctors, however, may 
only engage in teaching or research 
and cannot practice patient care. In 
the case of foreign nurses, they must 
be licensed in the state in which they 
intend to practice or have passed a 
special examination. 

To obtain an H-1, the businessman 
must have a job offer from a U.S. 
business, which must file a petition 
(I-129B) and receive a notice of 
approval before the alien is 
allowed to begin work. 

Business executives have not 
always been considered members 
of the professions, but this is 
changing. 


A person with a degree or diploma from an 
accredited university or college or with the 
equivalent experience which has equipped 
him to hold a position such as that of a special- 
ized business executive ... may be regarded as 
a member of the professions. . . 4 
Although the businessman need 
not be a member of a profession, it is 
possible that a combination of his 
training, education, experience and 
salary may qualify him for the 
issuance of a H-1 visa. It is important, 
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Immigration by foreign 
businessmen & investors 


however, that the employer 
thoroughly document the job de- 
scription and qualifications required 
in a detailed letter to the I.N.S. 


The fourth and probably the most 
important nonimmigrant visa for the 
international businessman is the L-1 


JAN 


This is defined as 


an alien who, immediately preceding the time 
of his application for admission into the U.S., 
has been employed continuously for one year 
by a firm or corporation or other legal entity 
and seeks to enter the U.S. temporarily in 
order to continue to render his services to the 
same employer or a subsidiary or affiliate 
thereof in a capacity that is managerial, execu- 


FOR 


ry 


This visa was created by Congress 
in 1970 to facilitate the temporary 
transfer of multinational corpora- 
tions’ management, executive and 
specialized personnel. To qualify asa 
transferee, one must thus demon- 
strate: (1) Employment for at least 


one year abroad by a_ parent 


visa, or intra-company transferee. _ tive or involving specialized knowledge. . . 5 


Florida Bar CLE publication to be available in Spring 1982 


IMMIGRATION AND NATURALIZATION PRACTICE IN FLORIDA 
Contents: 


Representing the Alien by Timothy J. Murphy, Miami 

Nonimmigrant Visas by Clemente L. Vazquez-Bello, Mathew D. 
Margoles and Margaret M. Rioux, Miami 

Obtaining Lawful Permanent Residence in United States by Steven 
Henry Davis, Jacksonville 

Refugees and the Refugee Act of 1980 by Ira J. Kurzban, Miami 

Taxation by Joel Karp, Miami 

Other Laws and Regulations Applicable to Aliens by George C. J. 
Moore, West Palm Beach, and John C. Bierley, Tampa 

Exclusion and Deportation by Stephen E. Mander and Mark J. 
Newman, Miami 

Nationality and Naturalization by Jacques N. Meshell, Miami 
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company in a managerial, executive 
or specialized capacity; (2) An office 
in the U.S. substantially controlled 
by the parent or affiliate company 
abroad; and (3) That the services are 
of a temporary nature or for a maxi- 
mum of 36 months initially. 

Documentary evidence required 
includes a letter of transfer describ- 
ing the capacity and length of time 
the alien has been employed abroad 
and the capacity in which he will be 
employed in the U.S., evidence of 
the establishment and viability of the 
U.S. and foreign companies’ charter 
or registration, bank statements or 
letters, financial statements, articles 
of incorporation, leases, stock certifi- 
cates, business licenses, and 
corporate organization chart show- 
ing the relationship between the 
foreign and U.S. corporation. 

The intra-company transferee visa 
has a special advantage in that it 
carries with it the option to apply 
later for lawful permanent residence 
in the U.S. under what is called 
“Schedule A Group IV” of the 
Department of Labor’s list of pre- 


certified occupations. This, however, 
is true only of managerial and 
executive personnel and not of aliens 
having specialized knowledge.® 

In addition, the alien will have to 
establish that the corporation has 
been doing business in the U.S. for at 
least one year prior to the time of 
application for permanent residence. 
“Doing business” is regular, 
systematically continuous course of 
conduct including both the offer of 
and provision of goods and/or 
services by the employer and shall 
not be limited to the mere presence 


‘of an agent or office in the U.S.” If he 


meets this requirement, the business- 
man may apply for permanent 
residence under the third or sixth 
preference category. 

Altogether, there are six preference 
categories for aliens seeking lawful 
permanent residence: (1) Unmarried 
sons or daughters of U.S. citizens; (2) 
Spouses and unmarried sons and 
daughters of lawful permanent resi- 
dents; (3) Members of the profes- 
sions or persons of exceptional ability 
in the arts and sciences; (4) Married 
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Photo by International Round Table 


sons and daughters of U.S. citizens; 
(5) Brothers or sisters of U.S. citizens 
21 years or older; and (6) Skilled and 
unskilled workers in short ‘supply.’ 

Immigrant visas are allocated to 
applicants in order of preference 
classes according to their country of 
birth and in strict order of applica- 
tion. Applications are monitored by 
the visa office of the Department of 
State which issues a monthly bulletin 
showing whether the six preference 
categories are current, backlogged, 
or unavailable. 

U.S. immigration procedures and 
regulations are often complicated 
and confusing. It is thus important to 
consider all of the nonimmigrant visa 
possibilities well before the alien 
establishes a business or makes an 
investment in the U.S. O 


'9 F.A.M., Part II, $41.20, Note 4.2a. 

29 F.A.M., Part II, $41.40. 

39 F.A.M., Part II, §41.40, Note 5.1. 
4Matter of Asuncion, 11 L. & N. 600. 
5101 (a)(15)(L) LN.A. 

620 C.F.R. 656.10. 

“Immigration and Nationality Act 203(a). 
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Mandatory reporting 
requirements for foreigners 
who invest in U. S. 


By Lawrence A. Freeman 


Recent federal and state legislation has compounded 
the mandatory disclosure requirements affecting 
foreigners investing in U.S. 


T his article outlines what a 

nonresident alien or nonimmi- 
grant investor needs to dis- 
close to various federal and state 
authorities. Because of the complex 
nature of the reporting requirements, 
only brief information is provided to 
give an awareness of what is 
generally required. 

Political unrest in ran, Nicaragua, 
El] Salvador and elsewhere prompts 
many aliens to maintain anonymity 
rather than disclose to the world the 
nature of their business and the loca- 
tion and extent of their personal 
assets. In contrast, some countries 
continuously seek to determine 
activity by foreigners within their 
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territorial limits, to obtain a basis for 
future legislation, as well as dis- 
courage unwanted investment 
through onerous compliance require- 
ments coupled with threat of 
exposure. 

During the past several years, 
various federal and state legislation 
and regulation have required a bar- 
rage of reports to be filed by non- 
resident aliens and nonimmigrant 
investors in connection with their 
business financial activities 
within the U.S. 

Consider Sheik Abdullah, a citizen 
and resident of Saudi Arabia, which 
imposes no income tax on its citizens 
and residents and no income tax on 
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its residents’ foreign source income. 
Therefore, the income earned in the 
U.S. by Sheik Abdullah will be taxed, 
if at all, at the source, in the U.S. 

The sheik and his wife are 
confident in the future of the U.S. 
They have acquired the following: 20 
percent of a limited Colorado 
partnership; 6 percent of Comsat, a 
U.S. public company; a_ condo- 
minium valued at $350,000; certifi- 
cates of deposit; a bank account and 
a related savings account earning 
interest; and 2,000 acres of U.S. 
farmland. 

Neither Sheik Abdullah nor his 
wife has any investments in industries 
such as aviation, banking, 
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communications, defense, geother- 
mal steam, grazing permits, mineral 
deposits, or shipping, all of which 
have special disclosure requirements. 

Both the sheik and his wife are 
bona fide nonresident aliens. He has 
a B-1 visa (Temporary Visitor for 
business) and she has a B-2 visa 
(Temporary Visitor for pleasure). 
Recent political events around the 
world reinforce Sheik Abdullah’s 
belief that he should maintain as low 
a profile as possible. Saudi Arabia 
imposes no exchange controls to 
prohibit its citizens and residents 
from investing their funds abroad. 
There has never been an income or 
estate tax treaty between the U.S. 
and Saudi Arabia. 

If the political climate or conflict 
changes the makeup of Saudi Arabia, 
the sheik and his family might be 
compelled to migrate from their 
homeland. Additionally, political 
events could bring restrictions on the 
movement of funds into and out of 
Saudi Arabia. 

The sheik is aware that the U.S. 
Trading with the Enemy Act, as 
amended by the International 
Emergency Powers Act, provides for 
the seizure and administration of 
U.S. property owned by foreign 
investors who are declared to be 
“enemies” of the U.S. He is cognizant 
of the Alien Property Custodian 
Regulations and the Foreign Assets 
Control Regulations, and the prob- 
lems that can develop if events 
change the political makeup of his 
homeland. 

The questions raised are: (1) what 
information must the sheik and his 
wife disclose as a result of their 
investments in the U.S.? (2) what will 
happen when they disclose this data? 
and (3) to whom will the data be 
disclosed? 

Many government agencies 
require information to be reported 
by foreign investors. 


Immigration and naturalization 


All visa applications to obtain 
entry into the U.S. require certain 
disclosures, such as petitions for H-1 
(Aliens of Distinguished Merit and 
Ability), H-2 (Temporary Workers), 
H-3 (Trainees) and L-1 (Intra- 
Company Transferees). In each of 
these categories, the petitioner must 
file Form I-129B with supporting 
documentation. The petitioner for 
any of these visas must disclose such 
information as the nature of the 


employer's business, the company’s 
gross annual income, the total 
number of employees, and the salary 
and background of the beneficiary 
alien. 

The L-1 visa application calls for 
copies of the articles of incorpora- 
tion, stock certificates, income tax 
returns, balance sheets and bank 
statements of both the foreign 
company and the U.S.-based affiliate. 

Treaty Trader (E-1) and Treaty 
Investor (E-2) visa applications are 
submitted on Form I-126 (Report of 
Status by Treaty Trader or Investor), 
and the applicant is required to 
disclose the names of all countries 
with which the subject company 
engages in trade, and the percentage 
of business owned by all foreign 
nationals. Treaty Investors and 
Traders must provide supporting 
documentation similar to that for a L- 
1 visa. Additional evidence, such as 
purchase contracts, bills of sale, 
deeds, leases, receipts for purchase 
of equipment and inventory, and 
copies of U.C.C. filings, must be 
appended to treaty investor applica- 
tion to substantiate and verify the 
investment. 


Department of Agriculture 


The Agricultural Foreign Invest- 
ment Disclosure Act of 1978 (AFIDA) 
was enacted in response to growing 
concern over the escalation of 
foreign investment in U.S. farmland. 
Form ACS-153 is required for every 
foreign person owning, buying or 
selling U.S. land used within the past 
five years for agriculture forestry, or 
timber production. The form must 
be filed with the Secretary of Agri- 
culture within 90 days of acquisition 
or transfer. 

Failure to report on time or willful 
filing of an incomplete or misleading 
report could result in a civil penalty 
of up to 25 percent of the fair market 
value of the alien’s interest on the 
date the penalty is assessed. 


Department of Commerce 


The International Investment 
Survey Act of 1976 provides for 
monitoring of foreign direct invest- 
ment in the U.S. Reports must be 
filed with respect to every business 
enterprise which includes 200 or 
more acres of U.S. real property, in 
which foreign persons have a direct 
or indirect interest of 10 percent or 
more. Under this Act, the Bureau of 
Economic Analysis of the U.S. 
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Department of Commerce requires 
periodic reports, including Form BE- 
15 (Interim Survey of Direct Invest- 
ment in the U.S.) and Forms BE-605 
(Transactions of U.S. Corporation 
with Foreign Parent), BE-606 (Trans- 
actions of Unincorporated U.S. 
Business Enterprise with Foreign 
Parent), and BE-606B (Transactions 
of U.S. Banking Branch or Agency 
with Foreign Parent). 


Form BE-15 is filed annually by 
each business enterprise, including 
real property, controlled by foreign 
persons. There is an exemption from 
filing if the business enterprise owns 
real property consisting of less than 
200 acres and is held exclusively for 
personal use, such as a house or con- 
dominium. There is also an exemp- 
tion if the combined total assets, 
annual net sales and gross operating 
revenues, and annual net income 
(after U.S. income taxes) do not 
exceed $5 million. 


Form BE-14 should be filed within 
45 days of an acquisition involving 
total assets of $1 million or more or 
200 acres or more of U.S. land. Obli- 
gated to file is any U.S. person who is 
an intermediary, real estate broker, 
business broker, or brokerage house, 
who assists or intervenes in the sale to 
or purchase by a foreigner. An 
attorney whose role is only to 
examine title and close the trans- 
action is not required to file. Form 
BE-14 is also required of any U.S. 
person who enters into a joint venture 
with an alien to establish a U.S. busi- 
ness. Form BE-14 is not required if a 
U.S. person is required to file either 
Form BE-13A or BE-13B. 

Forms BE-13A and BE-13B 
(Report ona Foreign Person’s Estab- 
lishment, Acquisition, or Purchase of 
the Operating Assets of a USS. 
Business Enterprise, including real 
estate) must be filed within 45 days 
of acquisition of an interest of $1 
million or more or 200 acres or more 
of U.S. land. Form BE-13A must 
generally be filed by the business 
enterprise located in the U.S. and 
Form BE-13B by the foreign person 
owning the U.S. business enterprise. 

Form BE-12 Benchmark Survey 
(Confidential Survey of Foreign 
Direct Investment in the U.S.) was 
the forerunner of the existing report- 
ing forms. The survey is conducted 
once every five years. If a U.S. busi- 
ness enterprise is owned by foreign 
persons, it will not be required to file 
Form BE-12 if it owns less than 200 
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acres or has total assets, sales or gross 
operating revenue of less than $1 
million. However, the business 
enterprise must file a Form BE-12 
“Claim for Not Filing.” 

Failure to file any Department of 
Commerce report or furnish 
required information may result in 
civil and criminal penalties not to 
exceed $10,000 or imprisonment for 
one year, or both. 

Confidentiality of the information 
contained in the reports filed with the 
Department of Commerce is 
provided for by 22 U.S.C. §3104(c). 
The regulations state that the 
information obtained shall be used 
only for analytical and statistical pur- 
poses. No governmental employee 
or official is authorized to reveal any 
information. The reports are 
supposed to be confidential and their 
disclosure cannot be compelled 
without prior written consent from 
the person filing the report. Penalties 
of up to $10,000 are provided for 
willful violations of confidentiality. 


Department of State 


At all U.S. embassies and consu- 
lates where visas are obtained, 
applicants must make personal 
disclosures on Optional Form 179 
(Biographic Data for Visa Purposes) 
and FS-510 (Application for Immi- 
grant Visa and Alien Registration). 
Interviews prior to visa issuance also 
elicit financial information from 
foreign investors. 


Lawrence A. Freeman is a partner in the 
firm of Freeman & Warren, P.A., Miami. He 
received his J.D. and B.S. degrees from the 
University of Miami. He is the author of 
“General Survey of Marginal Tax Havens, 
published by Butterworths; co-author” Expro- 
priation of Assets,” published by Seminar 
Services; and the “Florida Sales Tax,” 
published by the Florida Department of 
Commerce. 


Department of Health and 
Human Services 


The Public Health Service con- 
ducts medical examinations of all 
immigrants and certain nonimmi- 
grants. Also, the Social Security 
Administration may furnish aliens’ 
records to the U.S. Attorney General. 


U.S. Customs Service 

Every person entering or leaving 
the U.S. must file a customs declara- 
tion on Form 6059-B and disclose if 
they are bearing $5,000 or more in 
cash, travelers checks, money orders, 
negotiable instruments, securities or 
other monetary instruments. If so, 
they must also file Form 4790 (Report 
of International Transportation 
of Currency or Monetary Instru- 
ments), which calls for the name and 
address of the beneficial owner. The 
penalty for noncompliance can be a 
fine up to $500,000 and imprison- 
ment up to five years, plus a forfei- 
ture of the amount of the funds 
involved. 


Securities and Exchange 
Commission 


Section 13(d) of the Securities 
Exchange Act of 1934 requires regis- 
tration of any person who acquires 
either direct or indirect beneficial 
ownership of more than five percent 
of any equity security. Within 10 days 
of acquisition, each person must dis- 
close his background (such as 
employment and_ professional 
licenses), identity, residence and 
citizenship on Schedule 13(d). 
Section 13(g) of the Act requires 
similar disclosure. 


Federal Trade Commission and 
Antitrust Division of the 
Department of Justice 


The Hart-Scott-Rodino Antitrust 
Improvements Act of 1976 requires 
prenotification to the Federal Trade 
Commission and the Antitrust Divi- 
sion with respect to a proposed 
business combination, whether by 
merger or by acquisition of stock or 
assets, where both companies have 
consolidated assets or annual sales of 
$10 million or more, and the acquisi- 
tion exceeds $15 million in value or 15 
percent of the stock or assets of the 
acquired company, assuming the 
asset value is $15 million or more. 


Internal Revenue Service 
A taxpayer identification number 
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must be obtained by all citizens, resi- 
dents and aliens paying U.S. tax, on 
either Form SS-4 or SS-5. The tax- 
payer number must be furnished to 
all payers of interest and dividends. 
Aliens and foreign corporations 
which have no income which is 
effectively connected with a U.S. 
trade or business and have no U.S. 
office are exempt from this require- 
ment [Reg. §301.6109-1(g)]. 

A withholding form, Form 1042, 
should be furnished to IRS by all U.S. 
persons paying interest, dividends or 
royalties to foreign persons or corpo- 
rations. 

Form 1040NR (U.S. Nonresident 
Alien Income Tax Return) is required 
if the nonresident alien is engaged in 
U.S. trade or business at any time 
during the tax year; if there has not 
been appropriate withholding of tax 
on an U.S. source income; or if the 
nonresident alien has previously 
elected under IRC §871(d) to report 
real property income on a net basis. 


Form 1040-ES(OIO) (U.S. 
Declaration of Estimated Tax for 
Nonresident Alien Individuals) must 
be filed by every nonresident alien 
whose gross income is subject to U.S. 
income tax exceeding $5,000. 


Form 1065 (U.S. Partnership 
Return of Income) is required of 
every domestic and foreign partner- 
ship doing business in the U.S. or 
receiving U.S. source income. If the 
partnership is engaged ina U.S. trade 
or business, this would include the 
nonresident alien partners who are 
deemed to be engaged ina U.S. trade 
or business. This rule encompasses 
both limited and general partner- 
ships. The nonresident alien partners 
must also file personal income tax 
returns. If a foreign corporation, 
rather than an individual alien, is a 
partner, the foreign corporation must 
file Form 1120 OF (U.S. Income Tax 
Return of Foreign Corporation). A 
nonresident alien who is the sole 
stockholder of a foreign corpora- 
tion owning a partnership interest 
will not have to file a personal return. 
Form 112 OF, (U.S. Income Tax 
Return of a Foreign Corporation), 
requires the name and address of any 
person directly owning five percent 
or more of a foreign corporation’s 
voting stock. 

Form 709 (U.S. Quarterly Gift Tax 
Return) must be filed by a nonresi- 
dent alien who makes a gift of tangi- 
ble U.S. personal property or real 
estate worth more than $10,000 
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— 
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during any quarter of a tax year. 

Form 706NA (U.S. Estate Tax 
Return, Estate of Nonresident, Not a 
Citizen of the U.S.) is required if part 
of an estate is situated in the U.S. at 
the time of death. The return is very 
revealing and complicated, but the 
estate may owe no tax because of the 
$3,600 credit and allowable deduc- 
tions. The right to deduct mortgages 
and expenses on U.S. property is 
limited, and if the right to deduct is 
exercised, the return requires dis- 
closure of the worldwide assets and 
liabilities of the deceased [IRC 
$2106]. 

Form 4789 (Currency Transaction 
Report) is filed with the IRS by finan- 
cial institutions (banks, brokers, and 
dealers in securities, foreign 
exchange, etc.) covering each 
deposit or withdrawal involving a 
currency transfer in excess of 
$10,000. 

Form 90-22.1 must be filed by U.S. 
persons having a “financial interest in 
or signature or other authority over a 
bank, securities or other financial 
account in a foreign country.” 


A “sailing permit” (Certificate of 
Compliance) is required of some 
aliens prior to departing from the 
U.S. It is obtained by filing Form 
1040C with the IRS district director. 
Visitors on B-2 visas (Temporary 
Visitor for Pleasure) are exempt; 
however, holders of a B-1 visa 
(Temporary Visitor for Business) ora 
combined B-1 and B-2 visa must 
comply if they are in the U.S. for 
more than 90 days during a tax year. 


The Foreign Investment and Real 
Property Tax Act of 1980 (FIRPTA) 
and the Economic Recovery Tax Act 
of 1980 (ERTA) set forth specific 
reporting requirements for the filing 
of informational returns when a U.S. 
corporation has one or more foreign 
shareholders and when foreign 
persons hold U.S. real property 
interests. Informational returns must 
be filed annually. The regulations, 
yet to be released, require that 
returns for U.S. corporations disclose 
the names and addresses of foreign 
shareholders, as well as transfer of 
stock in the corporation to and from 
foreign shareholders. A nominee 
holding stock for an alien must dis- 
close the same information as a U.S. 
corporation. The reporting 
requirements also apply to 
individuals, partnerships, trusts, and 
estates. 

Penalties for failure to file could 


run up to $25,000 for each year. In 
lieu of an informational return, the 
new law provides that security may 
be furnished to assure payment of 
capital gains tax at the time of sale or 
disposition. The required security 
may consist of a letter of credit or 
surety bond, provision of which 
should protect the anonymity of the 
foreign investor. 

The Treasury Department also 
requires monthly and_ quarterly 
reports of U.S. persons who have 
financial liability to or claims against 


foreign persons of at least $2 million. 
Most of these reporting requirements 
are applicable to U.S. banks and 
brokers. Form CQ 1, a quarterly 
report, must be filed by U.S. persons. 
These reports are intended to cover 
nonsecurities transactions, such as 
commercial or promissory notes. 
Another form, Form §, is required 
for banks, banking _ institutions, 
brokers, dealers or other persons in 
the U.S. who deal in marketable 
“long term” securities directly with 
foreign persons. The form must be 


CORPORATION INFORMATION 
SERVICES, INC. 


Corporate Services 


Name Availability — Filing Articles & Certificates 
Retrieving Documents — Corporate Searches 
INSTACORP * 


* (Same day preparation and filing of 
new Articles of Incorporation) 


Uniform Commercial Code 
UCC-11 searches, UCC-1 and UCC-3 filings, etc. 


Motor Vehicle Records 


Registration — Duplicate Titles — Title Transfer 
Accident Reports — Driving License Records 


Courier Services 
Airport 
Buslines 

Post Office Express Mail 


Serve As Registered Agent 
Foreign or Domestic Corporation 
Others 


C.1.S. will file or retrieve any document and/or 
information of public record in Florida 
and Nationwide. 


Call toll fuce in Plouidar 1-800 342 8086 


P.O. Box 10329 
Tallahassee 32302 


Telephone 
904/222-9171 


502 East Park Avenue 
Tallahassee 32301 
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filed within 15 days following the 
month to which the report applies. If 
the total activity by the person in 
“long term” securities with foreign 
persons amounts to than 
$500,000, the report need not be filed 
unless otherwise required. 

Failure to report on either Form 
CQ 1 or Form § can result in a civil 
penalty not exceeding $10,000. 
Willful failure to report could result 
in a fine of $10,000 and imprisonment 
for up to 10 years. 

The Freedom of Information Act 
(FOIA) provides for possible public 
disclosure of information which 
might not otherwise be _ readily 
available. For example, AFIDA 
reports “. . . shall be available for 
public inspection . . .” at the Depart- 
ment of Agriculture in Washington, 
within 10 days of filing [AFIDA §7]. 

With respect to “‘sensitive 
payments,” the Foreign Corrupt 
Practices Act of 1977 imposes certain 
accounting standards on _ public 
companies and certain prohibitions 
on U.S. companies, their foreign 
affiliates, and foreign corporations 
having their principal office in the 


U.S. Problems arise from the rule 
that public U.S. companies cannot 
conceal the nature of a payment by 
characterizing it as other than what it 
is, even if such payment is not a bribe 
or otherwise “sensitive.” For ex- 
ample, a U.S. public real estate 
brokerage company might record a 
commission payable for services in 
Peru as a “consulting fee” for services 
in the U.K., so that the Peruvian 
payee evades payment of Peruvian 
tax on Peruvian income. The prob- 
lem of sensitive payments can arise 
where nonresident alien principals of 
a foreign real estate holding 
company with its principal office in 
the U.S. use company funds to make 
sensitive payments in their home 
country. 

The U.S. Government takes some 
of the information which it obtains 
and discloses it to other governments 
and/or the public. Generally, there is 
no disclosure to other governments 
except as required by tax treaties. 
Information regarding income 
subject to withholding tax on 
interest, dividends, and other 
payments to foreign persons is 
routinely sent by the U.S. to treaty 
countries. In some cases, forms have 
been replaced with magnetic tape. 

Upon request of Canadian authori- 
ties, the IRS may issue a summons to 
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a U.S. taxpayer to provide informa- 
tion about a Canadian taxpayer if the 
information is needed solely for 
Canadian tax purposes. [U.S. v. 
Burbank, 75-2 USTC, para. 9795 
(2nd Cir. 1975)] The absence of an 
existing income tax treaty between 
the U.S., Saudi Arabia and other 
countries does not rule out the possi- 
bility of a future income tax treaty 
and exchange of information there- 
after. 

Some states, like Florida, have 
enacted legislation to monitor 
foreign investment. Florida enacted 
the “RICO Act” in 1981 to require all 
alien corporations owning or desiring 
to acquire real property in Florida 
to register with the Florida Secretary 
of State, declaring the existence of a 
registered agent, the maintenance of 
a registered office, and listing the 
officers and directors of the 
company. The report is to be filed on 
an annual basis by July 1. Any foreign 
corporation which fails to file such a 
report is not entitled to own, 
purchase, or sell any real property 
and is not entitled to bring or defend 
any action in the state courts, until the 
reporting requirements have been 
met. 

What steps could Sheik Abdullah 
take to minimize disclosure required 
in the U.S.? 

(1) Obtain a visa that minimizes 
disclosure to the Immigration 
Service and the IRS. A B-2 visa 
(Temporary Visitor for Pleasure) is 
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better than a B-1 visa (Temporary 
Visitor for Business). Also, no “sailing 
permit” is required for B-2 visas. 
(2) Avoid situations requiring a 
social security or taxpayer identifica- 
tion number. Such numbers are not 


5.5 
jeviturel Stabilisation and 


Use ve Filling REPO: 
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ments. Investment requiring a tax- 
payer identification number could 
be held by a foreign holding com- 
pany. If a bank demands a taxpayer 
identification number, the alien 
could claim an exemption under IRS 
Reg. §301.6109-1(g). 

(3) Use a foreign holding 
company to hold U.S. assets, thus 
eliminating potential estate and gift 
tax returns and taxes, as well as 
probate. Use should be of a jurisdic- 
tion where the shareholder does not 
reside, since he can expect routine 
reporting of withholding tax (Form 
1042) to foreign countries having tax 
treaties with the U.S. Also, where a 
business or partnership is held by a 
holding company, the holding 
company (and not its shareholder) is 
responsible for filing tax returns. 

(4) Consider who will be stock- 
holders of the foreign holding 
company, since their identities may 
need to be disclosed. 

(5) Consider owning U.S. real 
property other than farmland to 
avoid AFIDA reporting. 

(6) Avoid investing in special 
industries with special disclosure 
requirements, such aviation, 
banking, and communications. 0 
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HASTINGS COLLEGE OF ADVOCACY 


Hastings Center for Trial and Appellate Advocacy’s 
Twelfth Annual COLLEGE OF ADVOCACY 


CIVIL COLLEGE: July 30-August 4 
CRIMINAL JUSTICE COLLEGE: August 12-15 


The COLLEGE OF ADVOCACY offers a six-day Civil program 
and a four-day Criminal Justice program which have graduated 
over 4000 attorneys since its 1971 inauguration. The 1981 
enrollment was the largest in the Center’s history with over 800 
participating attorneys. 


(The 1982 Colleges will be held before and after the American Bar 
Association convention in San Francisco, August 5-12). 


SKILLS Small-group Workshops meet daily. Participants conduct examinations of witnesses and 
WORKSHOPS present opening statements and closing arguments. Exercises are critiqued by expert 
faculty. 


VIDEOTAPE In addition, participants are videotaped performing selected exercises for play back 
CRITIQUE critique. 


EXPERT Demonstrations and lectures presented by outstanding trial practitioners are designed to 


DEMONSTRATIONS enhance advocacy skills. 


TOPIC DIVERSITY Workshops and faculty presentations cover topics ranging from voir dire through closing 
argument. 


CLE CREDIT The COLLEGE OF ADVOCACY is accredited for many state continuing legal education 
requirements. 


SPECIALIZED The Criminal Justice College is recognized in California for specialization purposes. Civil 
EDUCATION College participants may choose Business Litigation or Personal Injury sections. 


NATIONAL Prominent legal educators and members of the trial bar from throughout the United 
FACULTY States serve as faculty members. 


YOUNGEREVIDENCE  Videotaped lectures on Evidence & Cross-Examination by Professor Irving Younger are 
LECTURES shown daily as part of the College instruction. 


All programs are held at Hastings College of Law — San Francisco, California. 


Registration Fees: Civil College - $475 
Criminal Justice College - $275 


College of Advocacy ( ) Please send additional information. 
Hastings Center for Trial and Appellate Advocacy 

200 McAllister Street Please Register me in: 

San Francisco, California 94102-4978 ( ) Civil College-Business Litigation 


(415) 557-2205 Civil College-Personal Injury 
Name ee ( ) Criminal Justice College 

( ) Both programs 

Practice Orientation: 

Address ( ) Plaintiff/Prosecution 

( ) Defense 

( ) 50% Plaintiff/50% Defense 


Firm 


Telephone ( ) 


Number of jury trials completed: 3 days or less 3 days or more 
A deposit of $100 is required with each registration, payable to Hastings College of the Law. 


The College has been unable to accept a substantial number of registrations in prior years due to full 
enrollment. Please register and make hotel reservations early. 
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International tax planning can be Rube Goldberg complicated as 
this drawing from a California law firm’s Christmas card indicates. 


Art reprinted with permission, copyright 1981 by Breen-Parks Law 
Corporation, San Francisco. 


Tax planning for foreiqners 


By George Perlman 


Use of certain planning techniques will reduce the foreigner’s 
tax liability arising from business or investment in the U. S. 


hen an alien consults a Florida 

attorney about investing or 

engaging in business in the 
U.S., the attorney will invariably be 
faced with various tax issues of which 
the client will likely be altogether 
ignorant. 


This article highlights some of the 
tax questions and suggests planning 
techniques to reduce the foreigner’s 
tax liability arising from business or 
investment in the U.S. 


The U.S. imposes its unqualified 
taxing jurisdiction on the worldwide 
income of citizens, resident aliens, 
and corporations formed in the U.S. 
In this respect the U.S. is rather 
unique; most countries tax only in- 
dividuals and corporations which are 
resident. 


In addition, the U.S. imposes taxa- 


tion on nonresident aliens (NRA) and 
foreign corporations (FC) de- 
termined by:! 

(i) Whether the income is deemed 
to be U.S. source or foreign source, 
as those terms are defined;? and 

(ii) Whether the NRA or FC is en- 
gaged in a U‘S. trade or business.* 

If the income of the NRA or FC is 
foreign source, it will generally es- 
cape U.S. taxation except in limited 
circumstances. Where a NRA or FC 
is not engaged in a U.S. trade or busi- 
ness, the U.S. will still impose a 30 
percent withholding tax on many 
classes of U.S. source income, such as 
interest and dividends.® However, the 
key matter for a NRA to determine is 
whether he is in fact nonresident for 
U.S. tax purposes. This can be a very 
elusive determination, one which has 
received substantial attention in 
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some of the materials referred to in 
the bibliography.® Suffice it to say 
it is a question of fact which is largely 
determined by how closely the indi- 
vidual identifies and is involved with 
a local U.S. community. 
Additionally, foreign individuals 
who are non-U.S. domiciliaries will 
be subject to U.S. estate and gift 
taxes on property deemed located in 
the U.S.7 However, it is easier to be- 
come a U.S. resident than a U.S. 
domiciliary, because an individual 
can have only one domicile, whereas 
he can have several residences. In 
neither case is being a resident for 
immigration purposes determinative, 
except that immigration status carries 
more weight as to residence than 
domicile. An individual can easily be 
a US. resident for income tax pur- 
poses but still not _be domiciled in 
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the U.S. for estate tax purposes. This 
can lead to important tax planning 
possibilities. 

Lastly, all the aforementioned 
rules are subject to different treat- 
ment pursuant to treaties, mainly in- 
come and estate tax treaties as well as 
certain treaties of friendship and 
navigation. However, with respect 
to many countries, the U.S. has no 
such treaty.® 


U.S. source income 

As previously indicated, the key to 
triggering U.S. tax liability is whether 
or not the income is U.S. source. U.S. 
source income includes the following: 

Interest. This generally covers 
interest on promissory notes issued or 
assumed by U.S. residents, corporate 
or otherwise, with certain exceptions: 

e Interest paid by a U.S. resident 
individual or corporation where less 
than 20 percent of the gross income 
from all sources has been derived 
from U.S. sources for the preceding 
three-year period (“80/20 corpora- 
tions”). This covers U.S. corporations 
deriving most of their gross income 
from outside the U.S.° 

e Interest paid by a FC where less 
than 50 percent of its gross income 
from all sources during the preceding 
three years was effectively connected 
with a U.S. trade or business (“50/50 
corporations”), in which case the 
amount attributable to U.S. sources 
is determined by the percentage of 
gross income connected to said 
business.'* A similar provision covers 
dividends paid by FC’s."! 

The foregoing indicates the impor- 
tance of tax treaties which provide 
that the U.S. shall not tax interest or 
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dividends paid by FC’s of the treaty 
partner. 


e Another exclusion relates to 
interest paid by a NRA,!? which has 
led to an increased use of direct in- 
vestment in U.S. real estate by NRA’s 
since any interest paid on indebted- 
ness incurred for the acquisition will 
not be deemed U.S. source and not 
subject to U.S. tax. Against this, of 
course, must be balanced the poten- 
tial U.S. estate tax liability in the 
event of the NRA’s death.!*? However, 
where the investment is of a short 
duration, the risk can be overcome 
with life insurance. (See section on 
Miscellaneous Planning Thoughts on 
FIRPTA),. 

e Interest earned on deposits with 
U.S. banking institutions, including 
savings and loan associations as well 
as U.S. insurance companies, pur- 
suant to contract to pay such interest, 
is deemed to be foreign source in- 


come, provided it is not effectively: 


connected with a U.S. trade or 
business. !4 

Dividends. U.S. source income in- 
cludes dividends received from U.S. 
corporations and FC’s other than 
80/20 and 50/50 corporations.'® 

Personal Services. This includes 
compensation for personal services 
performed in the U.S.,!§ with a de 
minimus exception for services not 
exceeding 90 days duration in a tax- 
able year and compensation of 
$3,000. In determining where the 
services are performed, the govern- 
ing factor is the location of the ac- 
tivities giving rise to the compensa- 
tion.!7 For example, where a foreign 
broker solicits clients outside the U.S. 
and performs no function within the 
the U.S. except referring the 
prospective purchaser to a USS. 
broker, the foreign broker's portion 
of the commissions are foreign source 
and tax free. 

Rents and royalties. Rents and 
royalties arising from property lo- 
cated in the U.S. or for its use, includ- 
ing patents, formulas, and _ trade- 
names are deemed to be U.S. 
source. 

Sale of real property. Taxation in 
this area has been drastically altered 
by the Foreign Investors Real Proper- 
ty Tax Act of 1980 (FIRPTA).!9 Ba- 
sically, any gain from the sale or dis- 
position of a U.S. real property in- 
terest (USRPI), as defined in $897/(c), 
will give rise to U.S. source income. 
Thus, shares in U.S. corporations 
which are deemed to be a USRPI 
will, upon sale, give rise to U.S. 
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source income.”° Prior to FIRPTA, 
such gains could, under the source 
rules applying to the sale of personal 
property (see below) give rise to tax 
free foreign source income, provided 
title passed outside the U.S. Thus, 
FIRPTA not only changed the taxa- 
tion of gains from sale of U.S. real 
property interests, but also their 
source. 

Sale of personal property. Gains 
from sale of personal property pur- 
chased outside the U.S. and sold 
within the U.S. are considered U.S. 
source.2! Title passage and risk of 
loss will control, provided it is not 
artificially arranged to avoid taxes, 
in which case all of the surrounded 
circumstances become relevant.” 
This rule is most important in connec- 
tion with trading operations in or 
through the U.S. (see below.) 


Foreign source income 

Generally, where income received 
by a NRA or FC is deemed to be 
from outside the U.S., it will escape 
U.S. taxation.*8Determining the 
source is thus critical. Foreign source 
income includes:*4 

(a) Interest and dividends other 


_than U.S. source; 


(b) Compensation for personal 
services outside the U.S.; 

(c) Rents and royalties from prop- 
erty located outside the U.S., or for 
the use of same; 

(d) Gains from sale of real proper- 
ty located outside the U.S.; and 

(e) Gains from purchase of per- 
sonal property within the U.S. and its 
sale outside the U.S. 


Effect of no U.S. trade or business 

The next important test is to de- 
termine whether the NRA or FC is or 
will be engaged in a U.S. trade or 
business. If not, only U.S. source in- 
come received will be taxable. Such 
income is subject to a flat 30 percent 
gross tax and under §871(a) includes: 
interest, dividends, salaries, wages, 
premiums, annuities, compensation, 
and other fixed or determinable an- 
nual or periodical gains (FDAP in- 
come), as well as certain gains from 
the sale of patents, copyrights, trade- 
marks and the like. 

There is a special rule regarding 
U.S. source capital gains: the 30 per- 
cent gross tax applies only in the case 
of a NRA present in the U.S. a total of 
183 days or more during the appli- 
cable tax year.*® This rule, of course, 
does not apply to a FC the gross in- 
come of which includes only U.S. 
source capital gains effectively con- 
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nected with its U.S. trade or busi- 
ness.2”7 Where the income is neither 
U.S. source FDAP income or a capi- 
tal gain, the income is not taxable. 
All FDAP income paid toa NRA or 
FC is subject to withholding at the 30 
percent gross rate by any withhold- 
ing agent. A withholding agent is 
any person having control over the 
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income (including FDAP income 
and gains from sale of capital assets) 
deemed to be effectively connected 
therewith is subject to taxation at 
graduated U.S. rates, with expenses 
allocable thereto being available as 
deductions.*° Where such deductions 
generate a net operating loss, the loss 
may be carried forward.*! 


funds subject to withholding, includ- 
ing an attorney. The withholding 
obligation matures when the income 
is actually paid, and mere accrual is 
not sufficient to create a duty.” 


Effect of a U.S. trade or business 
Where a NRA or FC is engaged ina 
U.S. trade or business, all U.S. source 


Whether income is effectively con- 
nected witha U.S. trade or business is 
determined by the tests set forth in 
§864(c). Whether a NRA or FC is 
engaged in a U.S. trade or business is 
a question of fact determined by the 
substantiality, continuity and dura- 
tion of U.S. contact and operations. 
Some of the materials devoted to this 
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question are listed in the bibliogra- 
phy.” 

Regarding the ownership of U.S. 
real property, this question, after 
enactment of FIRPTA, is of signifi- 
cance only in relation to retaining the 
ability to deduct expenses from ren- 
tal income; such deductions, includ- 
ing a net operating loss, are avail- 
able only where ownership of the 
property is deemed to bea US. trade 
or business.*% 

There are certain activities by a 
NRA or FC which, no matter how 
substantial, are by legislation 
deemed not to constitute a U.S. trade 
or business.*4 

e Trading in securities or com- 
modities for one’s own account or 
through a resident agent, with or 
without discretionary authority, pro- 
vided the taxpayer is not a dealer or 
corporation whose principal business 
is trading in stocks or securities and 
whose principal office is in the U.S. 

e Trading in commodities _ is 
similar, except that the corporate 
limitation referred to above does not 
apply.® Both this and the above ex- 
ceptions apply only if the taxpayer 
does not, at any time during the tax- 
able year, have a U.S. office through 
which the transactions are effected.*® 


e Certain personal services per- 
formed for a foreign employer are 
also exempt, provided the employer 
is not engaged ina U.S. business. The 
same applies to personal services for 
a foreign office of a U.S. person, pro- 
vided employment in the U.S. does 
not exceed 90 days and $3,000 
compensation.*” 

Because determination of whether 
one is engaged ina U.S. trade or busi- 
ness is annual, income received after 
such business ceases, even though 
generated from prior business, will 
no longer be taxable—unless taxable 
under §871(2) or §881(a) as FDAP 
income or U.S. source capital gain.** 

Foreign source income, as already 
indicated, will not generally be 
deemed effectively connected witha 
U.S. trade or business. Except for in- 
come from an insurance business, a 
NRA or FC will be subject to tax only 
where there is an office in the U.S.%° 
and such foreign source income: 

e Consists of rents or royalties for 
use of intangible property; or 

e Consists of dividends or interest, 
or gains from sale of stock or notes, 
and is either derived from the active 
conduct of banking, financing, or 
similar business in the U.S., or 
is received by a corporation the 
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Tax planning for 
foreigners 


principal business of which is trading 
in securities for its own account; or 

e Is derived from sale of inventory 
outside the U.S. through a U.S. of- 
fice, except where the property sold 
is for use outside the U.S. and a for- 
eign office of the business partici- 
pates materially in the sale. 


Effect of U.S. tax treaties 

Tax treaties often exempt income 
from inclusion in the gross income of 
eligible NRA’s and FC’s.*° Often, 
there are provisions in tax treaties 
granting preferred tax treatment 
relating to interest, dividends, 
capital gains and royalties. A well 
known example is the U-S.- 
Netherlands treaty which exempts 
interest, including mortgage in- 
terest, received by a Dutch corpor- 
ation from U.S. taxation.‘! The same 
applies to interest paid by a Dutch 
corporation.*? This treaty also ex- 
empts dividends paid by a Dutch 
corporation and limits the tax rate on 
U.S. source dividends received by 
it to 5 percent or 15 percent, depend- 
ing on the extent of ownership in the 
subsidiary.** Also, U.S. source royal- 
ties or rents received by a Dutch cor- 
poration from scientific works or de- 
signs are exempt from U/S. taxa- 
tion.‘ 

Very significant is the provision 
which exempts from U.S. tax gains 
from the sale of capital assets, ex- 
cept for real estate, provided there is 
no permanent establishment in the 
U.S. to which such gain is attri- 
butable. This exemption provides 
the meat in the “Dutch Sandwich” 
whereby tax is avoided on gains from 
the sale of shares in a domestic cor- 
poration which is considered a U.S. 
real property interest under FIRPTA. 
Avoiding Dutch taxes then becomes 
the main hurdle. One must qualify 
for a participation exemption. This 
would be possible where the invest- 
ment in U.S. real estate involves sub- 
stantial business activities and the 
beneficial investors can show signifi- 
cant prior experience or involvement 
in real estate investment. Rulings 
from the Dutch authorities can be ob- 
tained, but it is advisable to use well 
experienced counsel both in the 
Netherlands and the U.S. 

Similarly, the U.S. treaty with the 
Netherlands Antilles exempts, in cer- 
tain circumstances, interest (not in- 
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cluding mortgage interest) as well as 
royalties and rents from scientific or 
industrial equipment received by an 
Antilles corporation.‘ 

Interest paid by an Antilles cor- 
poration is also exempt from U.S. 
taxation, whether secured by a mort- 
gage or not.” Dividends received 
from U.S. sources will, if certain con- 
ditions are met, be subject to only a5 
percent or 15 percent withholding 
tax.*8 Very significant is article III 
of the Antilles treaty which, in its 
present form, exempts from U.S. tax 
foreign source income of an Antilles 
enterprise, even if attributable to a 
U.S. permanent establishment 
through which the corporation is 


Enactment of FIRPTA and 
the Economic Recovery Tax 
Act of 1981 has increased 
the advantage of direct 
ownership of U.S. real 
property by a nonresident 
alien 


engaged in a U.S. trade or business. 
Further, based upon Private Letter 
Ruling 8111107 (December 18, 1980), 
such an enterprise is deemed to exist 
merely by the corporation’s main- 
taining its registered office at its 
managing director’s office in the 
Antilles. 


Thus, it is possible to avoid U.S. tax 
on the profits of a U.S. based import- 
export operation of such an Antilles 
corporation provided title to mer- 
chandise passes outside the U.S. In 
such a case, the tax payable in the An- 
tilles can amount to only 3 percent to 
6 percent.*® It is possible to have the 
articles of the Antilles corporation 
provide that the corporate name for 
use outside the Antilles not include 
the initials “N.V.” (the corporate 
designation under Antillian law), but 
“Inc.,” “Company” or “Limited,”— 
thus totally avoiding any indication 
of the corporation’s foreign origin. 
This application could extend to dif- 
ferent types of foreign source in- 
come, including service-type income 
or commissions. 
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Miscellaneous planning thoughts 
on FIRPTA 

Under FIRPTA, gains realized by 
a NRA or FC from the sale of a U.S. 
real property interest will be deemed 
effectively connected with a U.S. 
business and thus subject to U.S. tax- 
ation. The definition of a USRPI is 
critical,*° and includes movable 
walls, furnishings, and _ personal 
property associated with the use of 
the real property as well as shares in 
a domestic corporation which is a 
U.S. real property holding corpora- 
tion (USRPHC), unless the shares are 
regularly traded on an established 
exchange. A USRPHC includes any 
corporation if the fair market value 
of its U.S. real property interests 
equals or exceeds 50 percent of the 
total value of its U.S. real property 
interests together with its foreign real 
property, plus any other assets which 
are used in a trade or business.®! 
Thus, where the U.S. corporation 
holds more than 50 percent of its 
assets in the form of foreign real 
estate, FIRPTA does not apply. It 
should be noted that the determina- 
tion is based upon gross value and 
does not take into account any finan- 
cing which encumbers the property. 


- This could prove particularly useful 


with British investors; apart from the 
U.K. tax benefits, the combination of 
their U.K. property with U.S. 
property could avoid FIRPTA, while 
under U.S. tax rules there would be 
little or no taxable income from the 
ownership of the U.K. property. 

If an interest in U.S. real property 
of a NRA or FC can be structured to 
avoid its being deemed a U:S. real 
property interest, any tax under 
FIRPTA can be avoided. One 
method under active review is the 
use of equity participating mortgage 
loans, because an interest held solely 
as a creditor is not deemed a U.S. real 
property interest.5? Because such an 
equity participation is considered in- 
terest, even if it is deemed to bea US. 
real property interest, treaty provi- 
sions granting an exemption from 
U.S. taxation as to interest should 
prevail until December 31, 1984, since 
FIRPTA does not override treaties 
until said date.*? Thus, an equity par- 
ticipation granted by a Netherlands 
Antilles corporation could still avoid 
FIRPTA. Alternatively, an equity 
participating loan granted by a U.S. 
partnership to a Netherlands or 
Netherlands Antilles corporation 
could avoid U.S. withholding taxa- 
tion,*4 but care must be exercised to 
reduce the tax burden in the Nether- 


lands or Antilles. 

Of possible use, also, could be the 
U.S.-U.K. treaty which specifically 
exempts interest, including a parti- 
cipation in profits, from U.S. taxa- 
tion. 

Enactment of FIRPTA and the 
Economic Recovery Tax Act of 1981 
has increased the advantage of 
direct ownership of U.S. real proper- 
ty by a NRA. First, long term capital 
gains are now subject to a maximum 
20 percent tax (corporations still pay 
28 percent plus a possible Florida tax 
of 5 percent), and secondly, interest 
payments**® can be used to reduce 
substantially the tax liability while in- 
sulating such interest, which is 
foreign source income, from U.S. 
taxation. For example, where a NRA 
makes a $100,000 long term capital 
gain and under an equity participat- 
ing loan is obligated to pay 35 per- 
cent thereof to the lender, the tax re- 
sult would be: . 
Gross income 


$100,000 


Taxable income after long term 
capital gain exclusion 
of 60% 


$ 40,000 


Deduction for 35% equity 


participation $ 35,000 


Net Taxable Income $ 5,000 

Thus, while receiving $65,000 net 
income, the NRA has a taxable in- 
come of only $5,000, with a resulting 
tax liability of just $2,500. 

There are other possibilities of re- 
ducing the tax bite of FIRPTA, but 
each solution must be tailor made. 0 
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| plan on living a long and healthy life, so | get regular cancer 
checkups. You see, the best time to get a checkup is before 
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pamphlet on their new cancer checkup guidelines. 


Because if you're like me, you want to live long enough to do it all. 


American Cancer Society 
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Keep the Scales Justice 
balanced-in your favor! 


Malpractice lawsuits are rising at 
an alarming rate with settlements 
to match. The attorney’s optimum 
recourse for keeping justice bal- 
anced is to be adequately covered 
by professional liability insurance. mo = 


If an INA covered attorney is 
sued for malpractice, INA goes to 
bat for him. INA will save him lost 
time in court and keep his good 
name from being permanently 
damaged. 


Contact us for complete details 
on the best professional liability “ i= 4 
policy for your needs. We are the 
: INA administrator for Lawyers 
Professional Liability: 


Available through 
your local agent. 


(813) 870-2366 
HD V.C. Jordan & Associates, Inc. 


Professional Liability 
Insurance for Lawyers 


@Q Professional Liability Division 
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Florida ports—gateways to 
international trade 


By Col. Franklyn W. Donahue 


Florida’s 14 deep-water ports provide ready access to international 
markets, thus making the state the number one business relocation 


lorida is becoming a major 
center for international trade, 
due to its strategic location, its 
increasingly industrialized economy 
and, in part, to the services provided 
by the state’s 27 water ports. With 
over 1,400 miles of shoreline and 
because Florida has a waterport 


within 20 miles of 75 percent of its 
population, Florida’s ports are 
having a strong, positive impact on 
the state’s economic growth. 
Florida is now rated as the number 
one business relocation state in the 
U.S., which is attributable to various 
reasons: taxes are low; state govern- 


ment attitudes are favorable toward 
business development; workers and 
housing are plentiful; and, not of least 
importance, the state offers an ex- 
cellent transportation system includ- 
ing 14 deep water ports which pro- 
vide ready access to international 
markets. 
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Florida ports—gateways 
to international trade 


With the value of the state’s exports 
rising from $407 million in 1962 to a 
record $10.3 billion last year, the 
deep water ports have played a vital 
role in delivering the goods. 

The Port of Miami is the largest 
cruise port in the world. Revenues 
generated during the first eight 
months of 1981 were $8.6 million— 
up 12 percent over the previous same 
period. Passengers totaled 1.35 mil- 
lion, topping 1980 by 10 percent. A 
new $25 million passenger complex is 
being added to the nine cruise termi- 
nals already in use. While tourism 
brings substantial revenues into Flor- 
ida, the port’s foreign trade has done 
well also. Last year, $6 billion worth 
of cargo was exported from the Port 
of Miami. 

Ports all over Florida are estab- 
lishing a higher export/import ratio. 
Jacksonville’s port, known primarily 
as an auto import distribution cen- 


ter, doubled its export tonnage dur- 
ing 1981. Tampa, the state’s leader in 
tonnage, last year handled 51 mil- 
lion tons of bulk cargo—mainly 
phosphates—ranking it seventh in 
total tonnage among all U.S. ports. 
The medium-sized Port of Palm 
Beach now exports three tons to 
every two tons of imports, including 
half of Florida’s sugar crop. 
Numerous foreign trade zones, 
international banking and infrastruc- 
ture and an influx of foreign business- 
men, investors and tourists have 
established Florida’s ports as the 
gateway to Latin American and 
Caribbean trade and business. 
Florida ports do more than add to 
the state’s revenues and attract new 
business. They have a significant im- 
pact on the Florida job market, 
including jobs in port operations and 
port related “spin off” employment. 
In 1980, Floridians received ap- 
proximately $4.8 billion in wages and 
salaries as a direct and indirect re- 
sult of port activities. With the help of 


its ports, Florida has confidently 
established itself in the counter- 
cyclical area of international trade to 
create a more mature, well-balanced 
and growing economy. 0 


Colonel Franklyn W. Donahue, U.S. Army 
(Ret), is director of the Port of Palm Beach and 
past president of the Florida Ports Council. 
He was formerly vice president of Coverdale 
& Colpitts, a New York based firm of trans- 
portation and_ industrial consultants and 
engineers. He graduated from the University 
of Maryland with a B.S. in Military Science 
and an M.B.A. in Transportation and Market- 
ing. 


Admiralty and maritime law 


By John M. Knight and Roger A. Vaughan 


Florida’s explosive growth in international trade, 
much of it carried by sea, means increased resort to 


admiralty and maritime law 


rom 1980 to 1981 Florida's 
FE exports rose from $10.34 
billion to $11.16 billion, and 

imports from $6.47 billion to $6.97 
billion. Much of this international 
trade was carried to or from Florida’s 
14 deep-water ports, giving rise to 
numerous admiralty law matters. In 
recognition of Florida’s growth in 
shipping and foreign trade, The 
Florida Bar in 1980 published a CLE 
practice manual entitled Maritime 
Law and Practice. What follows is a 
summary of admiralty law,. pre- 
sented in the same order as in the 
manual. 
Jurisdiction 

Admiralty jurisdiction extends to 
the high seas and to all navigable 
waters of the U.S., whether salt or 
fresh, which border on or connect to 
the high seas. It also extends to waters 
that border on two or more states. 

Admiralty jurisdiction, however, 
does not extend to a lake entirely 


within the boundaries of a single 
state, unless the lake is connected 
with waters used in interstate or 
foreign commerce. Admiralty juris- 
diction also does not extend to 
disputes on contracts for building or 
selling vessels or to injuries on land or 
structures that have not yet become 
operational “vessels.” A_ structure 
becomes a “vessel” once it is fitted 
out and launched. 

Only maritime contracts fall within 
admiralty jurisdiction. A maritime 
contract is one for maritime services 
to be performed on the sea or waters 
susceptible to interstate commerce. 
Admiralty jurisdiction covers torts 
that occur on navigable waters if the 
wrong bears a significant relation- 
ship to traditional maritime activity. 

Admiralty cases normally fall 
within the jurisdiction of the federal 
district courts. State courts, however, 
have jurisdiction over some 
admiralty matters, although in rem 
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proceedings vest only with federal 
courts. Admiralty provides for the 
remedy of arrest or attachment of a 
vessel. 


Personal injury and wrongful death 


The cause of action against a 
shipowner or operator for personal 
injury or death depends on the 
claimant’s status. The categories of 
maritime claimants are: American 
seamen; foreign seamen; longshore- 
men or harbor workers; and passen- 
gers, guests and visitors. 

American seamen may claim for 
maintenance and cure (subsistence 
and medical care), negligence under 
the Jones Act (46 U.S.C. $688), and 
unseaworthiness of the subject 
vessel. 

Foreign seamen may claim for 
maintenance and cure and unsea- 
worthiness. Also, they may claim 
under the Jones Act, provided the 
vessel on which they were injured is 
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Port of Miami photo 


under the American flag 
or there sufficient 
U.S. contacts to establish 
jurisdiction. Among the 
factors that a court will 
consider in deciding Jones 
Act jurisdiction are the 
place of the wrongful act; 
law of the ship’s flag; alle- 
giance or domicile of the 
injured party; allegiance 
of the defendant ship 


Waterborne Trade 


Port Canaveral 


St Petersburg 


Hundred Thousand Dollars 


— 3000 or more 


1979cata 


Map reprinted with permission from Atlas of Florida, edited by Edward A. Fernald, 
copyright 1981, Florida State University Institute of Science and Public Affairs. 


Fort Prerce 


Paim Beach 


Workers Compensation 
Act, 33 U.S.C. §§901 et 
seq. 


Carriage of goods and 
charters 


The carriage of goods 
by sea generally is gov- 
erned by the Harter Act 
and the Carriage of Goods 
By Sea Act (COGSA). 


owner; place of the em- 

ployment contract; ac- 

cessibility of a foreign forum; and the 

law of the foreign forum. 
Longshoremen can only maintain a 

negligence action against the ship- 

owner, charterer or operator. Since 

November 1972, longshoremen can 

make no claim for unseaworthiness. 
Passengers may maintain an action 

for negligence against the shipowner. 


The duty owed by the common 
carrier shipowner is the highest 
degree of care. Social visitors and 
guests, however, are owed only the 
duty of reasonable care under the 
circumstances. 

In maritime personal injury and 
death cases, comparative negligence 
applies and assumption of risk is no 


defense. Care should be taken to 
ascertain the appropriate statute of 
limitations. Many passenger cases are 
subject to a one-year limitation 
provision in the contract of carriage 
(ticket). 

Regarding damages under 
maritime law, one must research the 
appropriate statute (Jones Act, 
Death on the High Seas Act, Florida 
Wrongful Death Act, or Federal Tort 
Claims Act) and the maritime case 
law for the proper elements in any 
case. 


Workers’ compensation 


Longshoremen and other harbor 
workers generally are covered under 
the Longshoremen and_ Harbor 


The Harter Act forbids a 
shipowner from using a 
bill of lading to absolve 
himself from failure to keep his vessel 
in good condition, and from failure 
to care for goods while in his custody. 
On the other hand, a shipowner who 
used due care to provide a sea wor- 
thy vessel cannot be held liable for 
the faults of those that were put in 
charge of running the vessel. 


Chartering frequently is described 
as “private carriage,” and the con- 
tract of carriage is known as the 
“charter party.” The relationship 
between the charterer and the vessel 
is not governed by any specific 
statutes, but by the usual rules of 
contract construction. There are 
three types of charters: (1) the 
voyage charter for a specific voyage, 
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Admiralty & maritime law 


(2) the time charter for a specific 
time, and (3) the demise charter for 
leasing of an unmanned vessel for a 
specified period of time. 

The duties of a vessel owner are to: 
provide a seaworthy vessel; ensure 
an accurate vessel description, 
including characteristics and loca- 
tion; delivery at the time and place 
agreed; and prosecution of the 
voyage with reasonable dispatch and 
without deviation. The duties of the 
charterer include: carriage of lawful 
merchandise; provision of safe port; 
and redelivery of the vessel. 


Salvage 


Salvage is compensation paid fora 
salvor’s voluntary conduct in assist- 
ing a ship in peril. Some success, or 
contribution to success, is essential 
for recovery. 

Traditionally, only vessels and 
cargoes could be the object of sal- 
vage. Modern salvage however, 
extends to all structures used for 
navigation and commerce. Any 
person, except a crewmember or 
passenger aboard a vessel in peril, 
can recover compensation for sal- 
vage. Crewmembers can become 


KNIGHT 


VAUGHAN 


John Knight graduated from the School of 
International Service at the American Univer- 
sity, Washington, D.C., and cttended the inter- 
national law program at the Hague Peace 
Palace in the Netherlands. Knight holds a J.D. 
from Florida State University and is a legal 
editor for CLE publications of The Florida 
Bar, including the recent CLE manual, Mari- 
time Law and Practice. 


Roger Vaughan is a partner of Wagner, 
Cunningham, Vaughan & McLaughlin, P.A., 
Tampa. He received his B.S. from the U.S. 
Merchant Marine Academy in 1956 and his law 
degree from George Washington University in 
1963. Vaughan is a member of the admiralty 
section of the American Trial Lawyer s Asso- 
ciation and the Maritime Law Association. He 
also lectures for those associations and the 
Academy of Florida Trial Lawyers. 


salvors only after termination of 
employment. 

Computation of the salvage award 
is not based on quantum merit, but 
rather on inducement of a potential 
salvor. Two common forms of 
salvage contracts are in extremis 
agreements and standard salvage 
contracts, the latter entered into after 
the immediate danger has passed. 
There also, is the very common “no 
cure, no pay” contract, in which 
payment is contingent on success. 

The saving of life traditionally was 
not a subject for salvage compensa- 
tion. Since notification of several 
treaties, however, the modern view is 
that a life salvor may share in an 
award. 


General average 


General average is an ancient 
maritime doctrine under which 
parties to a maritime venture agree to 
contribute to loss by one or more of 
them for sacrifice of a vessel or cargo 
to save lives or property from peril. 
The peril must be imminent and 
apparently inevitable, and_ the 
measures taken must be successful. 


The York-Antwerp Rules of 1974 
generally govern the adjustment of 
general average. Resulting from 
numerous conferences to achieve 
uniformity, the rules set forth 
definitions and principles and 
contain 22 rules that are based on 
settlement of specific cases. The 
rules do not have the force of law, but 
generally are incorporated in private 
contracts. 


Collision 


In personam or in rem collision 
cases may be brought in federal 
courts, whereas in personam actions 
may be brought only in state courts. 
Liability for collision is based on 
fault. There are three standards of 
care: (1) violation of rules of the road 
or statutes relating to navigation; (2) 
failure to abide by an established 
custom of navigation; and (3) 
negligence. 

The rule of comparative negli- 
gence applies in both collision and 
noncollision cases to losses from 
property damage. It has not yet been 
extended, however, to cargo 
damage. 


If a vessel is determined a total 
loss, the recovery is the vessel's 
market value at the time of loss. 
When a total loss does not occur, an 
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owner may recover costs of repair, 
detention charges, and loss of earn- 
ings during repair. 


Marine insurance 


There are three principal forms of 
marine insurance: hull and 
machinery insurance to cover the 
vessel and its equipment; cargo 
insurance to cover the freight for its 
owner, shipper, receiver or con- 
signee; and protection and indemnity 
insurance against third party claims. 
Attorneys’ fees probably will be 
awardable on any recovery. 


Maritime liens 


The only maritime liens today are 
those created by statute or histori- 
cally recognized, such as liens for 
crew wages, salvage, maritime torts 
and breach of charter parties. The 
Federal Maritime Lien Act provides 
liens for various services rendered a 
vessel. 


Foreclosure of a maritime lien falls 
within the admiralty jurisdiction of 
federal courts and can be accom- 
plished only through an in rem action 
in which the vessel can be arrested 
and, if necessary, sold. 


Limitation of liability 


The Limitation of Liability Act 
limits a vessel owner’s liability to the 
value of the vessel and its pending 
freight. Only an owner and a demise 
charterer can rely on the act and an 
owner may do so only if he is without 
privity or knowledge of the cause of 
loss. A fund is available only for 
payment for loss of life or bodily 
injury, calculated at $60 per ton of a 
vessel's gross tonnage. 


Marine pollution liability 


Actions for marine pollution may 
be based either on common law or 
federal or state statutes. Actions at 
common law may be brought under 
trespass, nuisance or negligence. 
Statutory provisions include the 
federal Water Quality Improvement 
Act and the Florida Pollutant Spill 
Prevention and Control Act. The 
federal act regulates vessels and 
terminals and establishes liability for 
oil discharges; however, it does not 
require removal of spilled oil. The 
Florida act is more comprehensive 
and does require immediate removal 
of spilled oil. Both the federal and the 
Florida acts impose heavy civil and 
criminal penalties. 0 


The international will 


An _ international will is one 
executed outside the United States in 
accordance with the provisions of the 
Convention on the International Will 
Act. So today an American can 
execute an international will outside 
the United States and once the Con- 
vention is adopted by the Congress 
then it would be a valid international 
will. 

The International Will Act also 
refers to execution within a state of 
the United States and indicates that 
in order for an international will to be 
executed validly in a state of the 
United States it must be in a state 
which has adopted the provisions of 
the annex of the Convention which 
would, in effect, either be the 
Uniform International Will Act or the 
Article II amendments. So there is a 
kind of curious dichotomy here in 
that once Congress adopts this Act 
Americans will be able to sign inter- 
national wills outside the United 
States but not in states of the United 
States unless the particular state 
implements the Act. However, once 
Congress adopts the Act, then a will 
executed in international form either 
outside the United States or in a state 
which has implemented the Act will 
be effective throughout the United 
States as well as in any foreign 
country which has adopted the Act. 

The delegates attending the 
Washington Convention of 1973 
concerning international wills 
wanted to make the form as simple as 


By William K. Stevens 


The International Will Act may be 
adopted by Congress in 1982 or 1983 


possible, and in the form of a self- 
proving will. An international will 
must be in writing; it must be signed 
before two witnesses; and it must be 
certified as an international will by an 
authorized person. 

In addition, the will must be 
slightly different from the type of 
will we often see, in that it must be 
signed on every page by the testator 
or by a person authorized to sign on 
his behalf, and the pages must all be 
numbered for the instrument to be an 


William K. Stevens is a _ partner in 
McDermott, Will <> Emery, a Chicago-based 
law firm with offices in Washington, D.C., and 
Miami. He received an A.B. (cum laude— 
1938) from the University of California at 
Berkeley, an M.A. (1940), University of 
Chicago, and a J.D. (1949) from Harvard 
University. He is admitted to the Illinois Bar 
(1948) and The Florida Bar (1977). He is a 
member of the International Academy of 
Estate and Trust Law, a member, Committee 
on Estate and Gift Taxation, Section of 
Taxation, American Bar Association and is the 
author: “Illinois Estate Administration,” 
published by Little Brown & Company. 
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effective international will, and an 
international will certificate must be 
attached to the will. 

When I make estate planning 
recommendations to a client with 
assets in two jurisdictions, the United 
States and another country, I 
normally recommend that he sign 
two separate wills, one for the 
administration of the United States 
assets and one for the administration 
of the assets located in the other 
country. It would appear that under 
the Act a testator could have two 
wills, one for his country of domicile 
and one for another country where 
assets are located. Either or both 
wills would be in international will 
form. 

The certificate for an international 
will signed in the United States 
should be similar in form to the 
certificate for a will executed in a 
foreign jurisdiction. Its form is set 
forth in the Convention and also in 
the Act itself. The form of certificate 
that is required will be looked for in 
any country where international wills 
are recognized. I expect the 
International Will Act to be adopted 
by Congress in 1982 or 1983 and 
recommend that attorneys start using 
the international will form for 
international clients in appropriate 
situations. 


This article first appeared in Current Legal 
Aspects of International Estate Planning, 
published by the American Bar Association in 
1981. Reprinted with permission. 
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Profiles 


Dr. John M. Dyer 


“Think international,” Dr. John 
Dyer has long professed, as University 
of Miami School of Business professor 
of marketing. A 1951 
Florida Bar admittee, 
Dr. Dyer will be recog- . 
nized at the Florida Gov- 
ernor’s Conference on World 
Trade later this month as the first 
person ever named an honorary 
member of the Florida Council of 
International Development. 

Dr. Dyer is one of Florida’s most 
persistent and persuasive voices 
urging internationalism in Florida's 
business and cultural development. 
Recently, he was specially recognized 
during presentation by the US. 
Department of Commerce of the pres- 
tigious “E Award” to the University of 
Miami School of Business for excel- 
lence in promoting exports. 

After graduating from the Univer- 
sity of Miami Law School and then 
with a Master’s from the Wharton 
School of Finance, Dr. Dyer went 
almost straight into academia. His 
many publications and, even more, his _ 
gravelly baritone are well known to | 
Florida’s international business com- 7 
munity and to lawyers, many of them 
his former students. 

For a time an honorary consul of 
Guatemala, Dr. Dyer has for years 
conducted lively and well attended 
export-import workshops at the Uni- 
versity of Miami. The perspectives 
presented at his department’s inter- 
national advisory board produce one 4 
of Florida’s most interesting inter- 
national dialogues. a 

Dr. Dyer stays busy. When it came | ~ 
time for Congressman Fascell to pre- 
sent the E Award at a blue ribbon 
luncheon, Dr. Dyer had to leave | 
early—to deliver one of his regular | 
lectures in the Bahamas. Nevertheless, 7 
the time he has taken to say, “Think % 
international” has piled up so that, 
today, many Floridians and Florida “J 
lawyers not only are thinking inter- ~°"™* 
nationally, but are practicing inter- 
nationally. 

Behind John Dyer is his lovely wife, ~~ 
Emily, and, behind them, five lovely 
daughters. 


Photo by International Center of Florida 


Dr. John M. Dyer: 
“Think international.” 


Miami Herald photo 
Marshall Langer: 
One of Florida’s foremost 
international lawyers 


Marshall Langer 


Marshall Langer is one of Florida’s 
first, and one of America’s foremost, 
international lawyers. His preem- 
inence in international tax and invest- 
ment planning is legend, not only 
among the tax bar, but at Treasury, at 
House Ways and Means, and in scores 
of high, low, and no tax jurisdictions 
around the world. 

Of counsel to the Miami law firm of 
Shutts & Bowen, Mr. Langer has testi- 
fied before congressional subcommit- 
tees on tax havens (1979), foreign 
investment in U.S. real estate (1979), 
and treaty shopping (1980). 

For ten years he has chaired the 
Practising Law Institute Programs on 
tax havens and foreign tax planning, 
and his book Practical International 
Tax Planning, published by PLI in 
1979, has worldwide readership. His 
other major publication, volumes 
three and four of Matthew Bender’s 
Income: Taxation of Foreign Related 
Transactions, and his numerous 
Prentice-Hall articles are also required 
reading for any international tax prac- 
titioner. 

Formerly an assistant secretary 
general of the Inter-American Bar 


__. Association, Mr. Langer is president of 
_. the U.S.A. branch of the International 


Fiscal Association and former presi- 
dent of the Greater Miami Tax Insti- 


tute. Long an adjunct professor at the 
| University of Miami Law School, 


from which he graduated summa cum 
laude in 1951, Mr. Langer currently 
teaches “International Tax Treaties.” 
He has also lectured at numerous tax 


_ institutes. in Europe, Japan, Canada, 


the Caribbean, and the US. 

A resident of Miami since 1948, Mr. 
Langer has a lovely wife, Barbara, and 
four sons. 


Profiles by 
George C. J. Moore 
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United States Congressman Claude Pepper addre 


Midyear Meeting of The Florida Bar in February. 


The International Law 
Committee of The Florida Bar 


By Stephen N. Zack, Committee Chairman 


The committee has grown to over 250 skilled and specialized 
practice every area of international law 


members who 


he International Law Com- 

mittee of The Florida Bar 

stands at the center of the 
growing practice of international 
law in our state. The committee has 
grown from a relatively small num- 
ber of lawyers who practice inter- 
national law parttime to over 250 
skilled and specialized members 
who practice in virtually every area 
of international law. 

The focus of the International Law 
Committee has changed along with 
specialization. In the past the 
committee membership was 
composed primarily of lawyers 
representing private foreign 
businessmen making investments in 
Florida; the present practice of inter- 
national law deals with the entire 
area of international practice, 
covering everything from 
immigration law international 
banking. While Miami, Tampa and 
Coral Gables continue to expand as 
international corporate and banking 
centers, the geographic location of the 
members of the committee has 
changed to include membership 
from almost every circuit in Florida. 

The committee prides itself on its 
continuing legal education and 
seminars which are given in both 
Florida and various foreign 
countries. This year at the mid-year 
meeting of The Florida Bar in 
Tampa, the International Law 
Committee conducted a seminar 
whose speakers included the 
chairman of the International Law 
Section of the ABA, Gerald Aksen, 
who spoke on trade and customs; 
Dean Alan C. Swan of the University 
of Miami, who spoke on choice of 


law; and Stanley Mailman, a national 
expert in immigration law, whose 
topic was nonimmigration business 
visas. The committee has also hosted 
luncheons at Florida Bar annual 
meetings, including such outstanding 
speakers as U.S. Trade Representa- 
tive Reubin Askew and Congress- 
man Claude Pepper. 

One of the oldest and most 
successful programs of the In- 
ternational Law Committee is The 
Florida Bar International Lawyer Ex- 
change Program. Since its inception 
in 1968, the program has arranged 
missions to 15 countries, including 
most of those in Central and South 
America, as well as Portugal and 
Spain. The program provides a cross- 
pollination of ideas and legal theories 
between lawyers of other countries 
and Florida lawyers. This year the 
program will be conducted in Greece 
and the Netherlands, from April 30 
through May 12, 1982. The seminar 


Stephen N. Zack is a partner in the Miami 
law firm of Floyd Pearson Stewart Richman 
Greer & Weil, P.A., and chairman of the 
International Law Committee of The Florida 
Bar. He is a former member of the Board of 
Governors of The Florida Bar, and past 
president of the Young Lawyers’ Section of 
The Florida Bar. 
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will include Greek export-import 
laws, currency regulations, 
landholding by aliens in Greece, 
status of U.S. retirees in Greece, 
admiralty and shipping laws, 
corporate laws of Greece, and 
recognition and enforcement of U.S. 
judgments. The program includes a 
tour of Greek courts conducted by 
Greek justices, and an address by 
U.S. Ambassador Monteagle Stearns. 
The program in the Netherlands will 
deal with the subject of Dutch tax 
havens, including, the Netherlands 
Antilles. 

The committee is comprised of a 
chairman and two vice chairmen, all 
appointed by the president of The 
Florida Bar; also a seminar chairman, 
a mid-year meeting chairman, an 
International Lawyer Exchange 
Program chairman, and subcommit- 
tee chairmen. The subcommittees 
include immigration, banking, and 
customs laws, among others. 

Because of the expanded number 
of practitioners in the area of 
international law, the committee is 
seeking elevation from committee 
to section status within The Florida 
Bar. Achieving section status would 
allow the committee to elect its own 
officers and expand its continuing 
legal education programs. 

As the Florida practice of 
international law has become more 
sophisticated and has expanded to 
encompass the entire State of 
Florida, the committee has strived to 
keep up with the needs of its 
members and to provide the services 
necessary to make Florida one of the 
world’s leading centers of 
international law and commerce. 0 
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Insurance Exchange of 
the Americas 


By Alan Teale, Chief Executive Officer 


The Florida Exchange aims at developing the 
insurance and reinsurance market in Latin America 


he Insurance Exchange of the 

Americas, patterned after 

Lloyd’s of London and based 
in Miami, is scheduled to open in 
October. 

The Exchange is the third such 
body in the U.S., with others in New 
York and Chicago. However, the 
Florida Exchange, unlike the others, 
aims at developing the insurance and 
reinsurance market of Latin 
America. 

The Florida Exchange will consist 
of underwriting syndicates, broker 
members, and associated brokers. It 
will write international insurance 
outside the U.S., reinsurance of all 
kinds, and surplus lines of coverage. 

Syndicates wishing to write all 
lines of insurance must be capitalized 
at a minimum of $3 million and 
maintain thereafter a policyholder 
surplus of $2 million. An entrance fee 
of $10,000 is also required, and 
underwriting members must also pay 
expenses they incur in using the 
Exchange facilities. 

Florida, with its different 
nationalities, is ideally suited for the 
formation of multinational 
syndicates. The opportunities for 
international brokers are substantial. 


By drawing business from Latin 
America, it will attract new premium 
dollars to the U.S. The Exchange 
should also benefit state revenues, 
for although business written 
through the Exchange will not be 
subject to state and local taxes, the 
three percent tax on direct premiums 
from risks in Florida will add to the 
state’s coffers. 

Whenever an insurance exchange 
is formed, the need for legal services 
by both the exchange and _ its 
members are numerous. The actual 
syndication stage will create demand 
for tax and corporate legal assistance, 
choice of establishment, real estate, 
contractual and trust requirements. 
These will be followed by questions 
on capitalization and commitment to 
the Exchange. Looking further 
ahead, the contractual disputes or 
interpretations arising from 
insurance and reinsurance contracts 
underwritten and the claims that 
arise will increase the recourse to 
Florida lawyers. 

To investors in syndicates, it is the 
double use of investments which 
appeals: they secure a return on the 
cash used for purchase of securities 
and these investments can then be 
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put to work to support the syndi- 
cate’s capital. The chance of invest- 
ment return on the premiums written 
and the reserves, plus the opportu- 
nity of an underwriting profit, are an 
unusual combination. 0 


Alan Teale is chief executive officer of the 
Insurance Exchange of the Americas. A vice 
president of the Insurance Institute of London, 
he started with Lloyd's Insurance Brokers 
Association in 1952 and, from 1966 to 1977, 
served as their chief executive. Among his 
many appointments, he served as first secre- 
tary of the United Kingdom Insurance 
Brokers’ European Committee upon entry of 
the U.K. into the Common Market. He has 
also served as insurance advisor to H.R.H. 
Prince Charles. 
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The Florida Bar Health Plan 
A Group Medical Plan 
Endorsed by The Florida Bar 


A group medical plan that offers attorneys the coverages 
they need for themselves, their dependents and their 
employees. No need to shop around for portions of 
desired coverage. Now, it's all available with the benefits 
and convenience of a group plan. And, it's endorsed 

by The Florida Bar. 


Why is this new group medical plan different? Because 
itisn't a “collection” of coverages each with different 
premiums based on experience “pooling” of other 
professions and individual underwriting. Instead, 
premiums are based upon claims made only by Florida 
lawyers, their employees and dependents participating 
in the plan! 


The Florida Bar group medical plan, offered by Lawyers 
Professional Liability Insurance Agency, Inc., was 
selected after extensive study by The Florida Bar Group 
Insurance Committee. 


Features of the endorsed 
group pian include... 


* Life and accidental death and dismemberment — (up 
to $25,000 per person without evidence of insurability, 
and up to $100,000 with evidence of insurability) 
to a maximum of twice annual income for members 
and employees. 


* Life insurance for retired members — to $25,000. 


« A Comprehensive Medical Benefit Plan — With optional 

deductibles of $100, $250, $500, per calendar year 

and lifetime maximum coverage of $1,000,000. Student 

coverage available to age 25 with no additional premium. 

* Rates Kept Low — Premiums based on claims plus 
administration costs. 


« “Non-owned Captive” Plan — Provides ownership 
benefits without financial exposure for the Bar. All 
financial records open for inspection by the Bar, 


= 


Complete and return this coupon to: 


Lawyers Professional Liability PO. Box 10400 
Insurance Agency, Inc. 


CENSUS INFORMATION 


Name 


Name 


including claims, reserves, and profits...reports 
made quarterly to the Bar and Insurance Com- 
mittee... proposed changes in policy, rates, forms, 

or underwriting guidelines will be submitted to The 
Florida Bar Group Insurance Committee for approval. 


* Fast Claims Processing — Nationally known claims 
administrator provides prompt claims settlement. 
Computerized system keeps administrative costs low. 
Toll-free telephone number is provided to insured for 
direct contact with claims administrator. 


* One Plan For All — LPLIA’s fully insured plan offers same 
rating structure for large or small law firms, including 
sole practitioners. 


Optional coverages also 
endorsed by the Bar include... 


* Optional long term disability — and a wide range of 
coverage for members and employees. Round-the- 
Clock protection on or off the job. 


* Complete dental plan 


* Optional overhead expense — coverage to meet your 
overhead expenses in event you are disabled. 

Florida lawyers have known LPLIA since 1979 when the 

company made and honored firm commitments in 

providing lawyers professional liability coverage. Those 

commitments are essentially the same for this program. 


Call TOLL-FREE or write today. 1-800-282-8949 or call 
collect (813) 894-7111. 


Lawyers Professional Liability 
Insurance Agency, Inc. 


Underwritten by American Pioneer Life Insurance Company, Orlando, 
Florida 32802. 


St. Petersburg, FL 33733 


Date No. 
of of *Classi- 
Sex Birth Dependents fication 


Person to Contact 


Address 


City 


State 


County 


Telephone 


My present coverage expires. 
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*Classification 

1. Attorney 

2. Secretary 

3. Clerk or Paralegal 
4. Office Administrator 


| am interested in the following 
optional coverages: 

Disability 

CL Business overhead expense 
(use additional sheet if necessary) 
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Organizations 


The Florida Council of Interna- 
tional Development is a statewide 
cross-section of Florida’s interna- 
tional business and professional com- 
munity. It acts as a private sector 
advisory group to the Governor, the 
Florida Legislature and Secretary of 
Commerce. 


ba 
| 


Governor Bob Graham addre 


a 
sses Florida 
Council of International Development. 


The FCID sponsors and conducts 
the Annual Governor’s Conference 
on World Trade, to be held this year 
in Fort Lauderdale on May 18-19. It 
also organizes the annual Intercam- 
bio Comercials, which this year 
visited Panama, last year Colombia, 
and in 1980 Ecuador. The FCID also 
conducts an annual foreign trade 
survey. An Update program, con- 
ducted last year in six cities, provided 
information on current international 
trade, investment and _ legislative 
issues. 

The Florida District Export Coun- 
cil is appointed by the U.S. Secretary 
of Commerce and consists of prom- 
inent businessmen in Florida. It 


Catalog of organizations, 
events and publications 


By George C. J. Moore 


serves as a think tank and catalyst in 
stimulating U.S. export development; 
its chairman, Milt Fisher of Miami, 
serves on the President’s export ad- 
visory council. 

The International Law Committee 
of The Florida Bar conducts numer- 
ous programs and is described in a 
separate article in this issue by its 
chairman, Steve Zack. 

The World Trade Councils of Flor- 
ida, now numbering 11, are regional 
trade development clubs located all 
around the state. They meet peri- 
odically to host speakers and con- 
duct seminars. New arrivals on the 
international scene, except for those 
in Miami, Tampa and Jacksonville, 
the councils are listed with their ad- 
dresses at the end of this catalog. 
Some of the councils have published 
local trade directories, and all of 
them now have in place trade lead 
computers which give immediate ac- 
cess to international trade leads de- 
veloped by U.S. foreign and com- 
mercial service officers worldwide. 
Updated weekly, the leads may be 
retrieved by reference to country of 
origin or category of item according 


Palm Beach County. 


Maureen Reagan spoke at installation banquet of 
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to Standard Industrial Classification 
Code, or both. Some councils have 
sponsored trade missions to foreign 
countries. All are evolving and grow- 
ing in membership. 7 


OF FLORIDA 


The International Center of Flori- 
da, based in Miami, is the oldest and 
largest of the regional world trade 
organizations. Consisting of 411 
members, the center in March re- 
ceived the “E Award” for excellence 
in promoting international trade. 
During 1981, the center conducted 
40 programs, averaging an atten- 
dance of 120. Staffed by six persons, 
the center also offers a computer ac- 
cess to the Trade Opportunities Pro- 
gram, as do the other regional world 
trade councils. The center houses the 
Florida International Bankers Asso- 
ciation and the Florida Exporters and 
Importers Association. President of 
the center is Miami attorney Burt 
Landy, who co-authored the fore- 


World Trade Council of 
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going article on “Tax Planning for 
Foreign Trade Zone Use.” 

The Florida International Bankers 
Association consists of more than 100 
members involved in international 
banking, mostly in the Miami area. 
FIBA co-sponsored, along with the 
FCID and the FIATC, the recent 
Intercambio Comercial trade mis- 
sion to Panama. 

The Florida International Agri- 
cultural Trade Council (FIATC) is 
conducting the Florida International 
Agribusiness Trade Show in Tampa 
from May 12-14, 1982. The FIATC 
has participated in many foreign 
trade missions and is presided over 
by Ed David, who produces one of 
the most comprehensive and inter- 
esting newsletters on any topic in 
Florida. 

The International Finance Coun- 
cil consists of prominent bankers and 
business persons who, from time to 
time, consult with the Florida Comp- 
troller’s office on issues and legisla- 
tion regarding international banking 
in Florida. 

The Florida Exporters and 
Importers Association, organized in 
1980, consists of more than 100 mem- 
bers who are generally active in 
export/import, unlike most of the 
5,000 persons and firms listed under 
export/import in the Miami Yellow 
Pages. FEIA conducts seminars and 
meetings and publishes a periodic 
newsletter. 

The Southeast U.S./Japan Associ- 
ation contains a Florida delegation 
consisting of Florida businessper- 
sons interested in U.S./Japan trade. 
A number of its members accom- 
panied Governor Graham and Flori- 
da Secretary of Commerce Edgerly 
on the recent mission to Japan, Korea 
and Taiwan. Chairman of the Florida 
delegation is former Florida Secretary 
of Commerce, Admiral Phil Ashler, 
who also chairs the FCID. 

Florida’s universities are very active 
in the international area. As men- 
tioned in the foregoing article on Dr. 
John Dyer, the University of Miami 
School of business recently received 
the “E Award” from the U.S. Depart- 
ment of Commerce for excellence in 
foreign trade development. In addi- 
tion to regular academic programs, 
U.M. also conducts an annual 
seminar on foreign investment in the 
U.S., as wellas Dr. Dyer’s twice year- 
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ly export/import workshop. U.M. 
also co-sponsors, along with the 
Coral Gables Chamber of Com- 
merce an annual seminar on doing 
business in the Caribbean. The U.M. 
was recently selected by the Ameri- 
can Bankers Association to host and 
conduct a training program in inter- 
national banking. 

Florida International University, 
also in Miami, conducts many inter- 
national programs, including a two- 
week summer program at Cam- 
bridge University in England. FIU 
hosts an international banking center, 
as well as many international speak- 
ers. FIU President Gregory Wolff 
several years ago received the Inter- 
national Center of Florida’s annual 
award for contributions to inter- 
national trade and understanding. 

The International Law Section of 
the American Bar Association is the 
largest membership organization of 
international lawyers in the U.S. The 
section sponsors many programs of 
functional and geographic interest, 
for example, the seminar last autumn 
in the Virgin Islands on Caribbean 
law and investment. The section con- 
sists of many committees and also 
publishes The International Lawyer, 
a quarterly which is one of the coun- 
try’s foremost publications for pri- 
vate international law practitioners. 
Additionally, the ABA section has 
published a number of manuals on 
specialized areas of international 
practice. 


The Ameri- 

can Society of 

International 

Law, based in 

Washington 

D.C., is the pre- 

mier internation- 

al law organiza- 

tion in the Unit- 

States. Its quarterly, The Am- 

erican Journal of International 

Law, and the Proceedings of its an- 

nual April meetings, as well as its 

International Legal Materials, are 

among the most widely read and 

respected periodicals in the inter- 

national arena. Focusing more on 

public international law questions 

and consisting of more academics, 

as compared with the International 

Law Section of the ABA, the ASIL has 

fed many of its leadership into top 

State Department legal and other 

government and international legal 

positions. The ASIL sponsors the 

annual Jessup International Moot 
competition. 
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The Inter-American Bar Associa- 
tion, based in Washington, D.C., con- 
sists of North, 
Central, and 
South American 
lawyers involved 
in regional legal 
matters. Tampa 
is hosting the 
IABA’s 23rd 
Conference from November 6-12, 
1982. The association consists of nu- 
merous committees, and members 
attending the biennial conference 
may present papers at the committee 
meetings. 

The International Bar Association, 
headquartered in London, has a 
worldwide membership and pub- 
lishes a number of periodicals includ- 
ing the very informative journal of 
its Section on Business Law. The IBA 
functions through more than 20 com- 
mittees. 

The International Law Associa- 
tion, also headquartered in London, 

has an American 
branch with a 
large member- 
ship. The ILA 
has since 1873 
conducted im- 
portant world 
conferences, 
many of which 
have produced international conven- 
tions. The 60th World Conference is 
set for August 29-September 4, 1982, in 
Montreal, at which numerous work- 
shops will be conducted. The ILA’s 
Practitioner's Notebook, produced 
since 1977 by Professor Edward 
Gordon, has become an important 
international law publication, and 
the ILA’s annual International Law 
Weekend, held each year in New 
York in November, brings together 
many outstanding speakers and 
lawyers. 

The International Fiscal Associa- 
tion has a Southeastern U.S. branch 
which conducts in-depth seminars 
for its members, who consist primari- 
ly of international tax lawyers and 
accountants. Marshall Langer of 
Miami is vice-president of the U.S. 
branch of IFA. 

The American Foreign Law Asso- 
ciation meets frequently in New 
York City for luncheons to hear 
prominent international law speak- 
ers. The AFLA also participates as a 
co-sponsor of the International Law 
Weekend conducted by the Interna- 
tional Law Association. 


The National Foreign Trade 


Council, based in New York, con- 
ducts the annual National Foreign 
Trade Convention which attracts 
many top federal officials as speak- 
ers. Its numerous committees and 
seminars focus on a wide variety of 
areas, and the NFTC publications 
cover many international topics and 
geographic areas on a comprehen- 
sive and regular basis. 


Events 


The annual Governor’s Confer- 
ence on World Trade, held this year 
at Pier 66 in Fort Lauderdale on May 
18-19, is the leading international 
event each year in Florida. Spon- 
sored by the Florida Council of In- 
ternational Development, the con- 
ference includes seminars and 
speeches by a wide variety of Ameri- 
can and foreign international busi- 


~ Photo by Inte 


onal Round Table 


Chairman Phil Ashler of the Florida Council 
of International Development presents a 
special award to Larry Birger, editor of 
“Business Monday,” publication of the 
Miami Herald, for Birger’s support of 
Florida’s international program. The award 
was given at last year’s Governor's Con- 
ference. 


ness and trade personalities. This 
year’s conference will feature the 
chairman of the Import-Export Bank 
of China; Peter Green, consulting 
editor for Dunn and _ Bradstreet 
World Marketing Publications; 
Chilean and Peruvian panelists; and 
numerous other speakers too early at 
press time to name. 

Trade Missions conducted by the 
Florida Department of Commerce 
are scheduled for Argentina and 
Uruguay for June, Peru and Ecuador 
for August, and Venezuela for Oc- 
tober. The Florida International 
Agribusiness Trade Show will be 
held in Tampa from May 12-14, 1982. 


The Miami Conference on Busi- 
ness and Investment in the Carib- 
bean is conducted annually in 
Miami in November and attracts 
more than 500 government and 
business leaders from across the U.S. 
and Caribbean. 


The Inter-American Bar Associa- 
tion conducts its 23rd Conference in 
Tampa from November 6-12, 1982. 
The Intercambio Comercial for 1983 
will likely be conducted in February 
to some Latin American Country. A 
World Trade Fair is scheduled for 
Miami Beach from July 14-18. 

Export seminars are conducted by 
the Florida Department of Com- 
merce and regional trade councils, as 
well as by several university depart- 
ments. The Coral Gables Chamber 
of Commerce and the University of 
Miami each September sponsor a 
conference on doing business in the 
Caribbean. The International Center 
of Florida last year conducted some 
40 programs. There are, of course, 
numerous other international events 
in Florida each year. 


Publications 


The International Round Table, 
published monthly by Charles 
Thomae of Seffner, Florida, was for 
years one of the few published voices 
in the wilderness espousing Florida’s 
international development. It con- 
tains a wide variety of articles, in- 
cluding lengthy features on geo- 
graphic areas of the state, as well as 
the Market Maker which consists of 
four or more pages of international 
trade leads supplied monthly by the 
Florida Department of Commerce. 
The Round Table’s column of 
coming events and its various fea- 
tures cover the past, present and fu- 
ture of international business devel- 
opment in Florida. 

Florida Economic Developments, 
published monthly by the Florida 
Department of Commerce, includes 
numerous items of international in- 
terest; for example, the lead article in 
its March edition trumpets that 
foreign trade to and from Florida 
increased nearly $2 billion in 1981 
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over 1980, while the U.S. trade defi- 
cit climbed by $2.5 billion. There 
are other items of domestic and also 
international interest, such as the 
state’s recently announced promo- 
tional theme, “Florida Number 
One,” referring to the Alexander 
Grant & 
Co. study 
ranking 
Florida the 
most desir- 
able manu- 
facturing 
location in 
the U. S. 
Florida Ec- 
onomic Developments and_ the 
International Round Table are both 
available free of charge by writing 
to the Florida Department of Com- 
merce, 107 West Gaines Street, 
Tallahassee, Florida 32301. 
Business Monday, published 
weekly by the Miami Herald since 
1980, came on so strong interna- 
tionally that at the 1981 Governor’s 
Conference on World Trade the 
Florida Council of International De- 
velopment presented the publica- 
tion’s editor, Larry Birger, with a 
special award of recognition. Larry 
Birger has kept up the good work. 
Florida Trend, a monthly, is also 
excellent in its international coverage. 
Of special interest to lawyers is, 


New Product Information 
Service 


New Product Information Service 
(NPIS) provides free advertising by 
bringing new products to the attention 
of hundreds of prospective buyers 
around the world. To be eligible for 
NPIS, a product must be (1) genuinely 
new, with unique features; (2) avail- 
able on the U.S. market for less than 
two years; (3) exported to no more 
than three countries on a regular basis; 
and (4) available for global export. 
Descriptions of products are pub- 
lished on Commercial News USA 
(CN), a monthly magazine which cir- 
culates exclusively to Commercial 
Officers in the 240 U.S. Embassies and 
Consulates around the world. These 
officers draw on the contents of CN 
for reprinting in the Embassies’ news- 
letters. Usually published in the local 
language, these newsletters go to key 
industry/government executives and 
to a wide variety of potential end- 
users of U.S. products. Selected 
product descriptions are also trans- 
mitted around the world by Voice of 
America (VOA) radio shows. 
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of course, the Lawyer of the Ameri- 
cas, published for many years by the 
University of Miami Law School. A 
quarterly, its surveys of law and 
other features are a valuable contri- 
bution to international law in the 
Americas. 

The Journal of Commerce, estab- 
lished in 1827 and published daily in 
New York, contains several major 
supplements on Florida each year, 
including its upcoming issue of May 
17, 1982, to coincide with the Flori- 
da Governor’s World Trade Confer- 
ence. Other future special issues in- 
clude that of August 23, 1982, on Cen- 
tral and North Florida’s international 
growth, and its issue of October 29, 
1982, on “Florida—Gateway to the 
Americas and the World,” which will 
be published in conjunction with the 
69th National Foreign Trade Con- 
vention. The special issues, which 
run eight or so pages, covered “South 
Florida—International Business, 
Banking and Shipping Center” on 
February 9th. 

Other in-state publications include 
the periodic newsletters of Florida’s 
World Trade Councils, especially the 
International Center of Florida, 
whose bi-monthly is quite lively. In 
addition to the obvious national pub- 
lications, such as the Wall Street 
Journal, The International Lawyer 
published by the ABA, The Ameri- 
can Journal of International Law, 
and other scholarly publications, 
there is Business America which is 
published monthly by the Inter- 
national Trade Administration of the 
U.S. Department of Commerce. It 
contains numerous updates on 
foreign countries and international 
trade conditions, as well as coverage 
of important policy questions and 
periodic events. There is also a whole 
battery of U.S. Department of Com- 
merce publications including Over- 
seas Business Reports and Foreign 
Economic Trends describing and 
updating business and financial con- 
ditions in many countries of the 
world. Both the U.S. Government 
and the State of Florida have 
numerous other trade and business 
related publications which are avail- 
able at low cost, if not for free. 

A less obvious but still important 
publication is World Business Week- 
ly, published by the Financial Times 
of London, but in New York. It gives 
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special emphasis to items of inter- 
national significance to American 
business, while drawing upon the 
extensive sources and intelligence of 
the Financial Times. In a four-page 
article in its November 10, 1980 issue, 
World Business Weekly recognized 
the international destiny which Flori- 
da is now realizing. 

The Financial Times of London 
has itself acknowledged Florida’s 
international potential in several spe- 
cial supplements, and will no doubt 
do so again. Coming from the other 
side of the Atlantic, it is naturally 
somewhat more objective. In its six- 
page special supplement on South 
Florida back on October 29, 1979, the 
Financial Times headlined several of 
its articles as follows: “Investment 
Pours in From Abroad,” “Banks Bid 
for World Rating,” “A Stable Base 
for Trade,” “Transportation System 
A Major Asset,” and “Unique Role 
for Miami.” 


In addition to the foregoing 
periodicals, there are countless 
others of general and special interest, 
as well as hundreds if not thousands 
of texts and other treatises which 
cover almost every nook and cranny 
of private and public international 
law and related practice. 


The Florida Bar has itself con- 
tributed with CLE programs in the 
international area in conjunction 
with the International Law Commit- 
tee. The published materials are 
worthy of any lawyer’s bookshelf. 
Also, The Florida Bar has published 
a recent CLE manual on Admiralty 
and Maritime Law, and is nearing 
completion of a CLE manual on im- 
migration law, the table of contents 
of which is reproduced in this issue 
of Journal. 

Lastly, mention is made of Kime’s 
International Law Handbook which 
first appeared in 1981 and, no bigger 
than a Sony Walkabout, contains a 
survey of selected aspects of legal 
practice throughout the world, 
aimed at the lawyer engaged in trans- 
national law practice. It includes the 
names, professional titles and proper 
forms of address of legal practi- 
tioners in over 230 different coun- 
tries, states and jurisdictions. Also 
covered are such matters as foreign 
legal qualifications, the role of the 
Notary (which as we saw in Jack 
Bierley’s article can be very signifi- 
cant and different from that in the 
U.S.), as well as a guide on language, 
nomenclature, and style. 

Kime’s International Law Haiui- 
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book was published in London by 
Kime’s International Law  Direc- 
tory, which is among the more 
important international legal direc- 
tories. Some of the other important 
international legal directories are 
Martindale-Hubbell, of course, as 
well as The International Law List, 
The Bar List of the United Kingdom, 
The Russell Law List, and The 
Canadian Law List. 0 


World Trade Councils 


The International Center of Florida 
Suite 289, Gables One Tower 

1220 South Dixie Highway 

Coral Gables, Florida 33146 

Phone: 305/667-3621 


Florida Council for International 
Development 

2121 Ponce de Leon Blvd., Suite 330 

Coral Gables, Florida 33134 

Phone: 305/446-8106 


Ft. Lauderdale/Broward World 
Trade Council 

P.O. Box 14516 

Ft. Lauderdale, Florida 33302 

Phone: 305/462-6000 


Tampa Bay International Trade 
Council 

P.O. Box 420 

Tampa, Florida 33601 

Phone: 813/228-7777 


World Trade Council of Central 
Florida 

P.O. Box 1234 

Orlando, Florida 32802 

Phone: 305/426-1234 


Jacksonville International Trade 
Association 

P.O. Drawer 239 

Jacksonville, Florida 32201 

Phone: 904/353-0300 


World Trade Council of Southwest 
Florida 

P.O. Box 308 

Sarasota, Florida 33578 

Phone: 813/955-8187 


World Trade Council of Palm Beach 
County 

3601 Broadway 

Riviera Beach, Florida 33404 

Phone: 305/842-6830 


Pensacola World Trade Council 
P.O. Box 550 

Pensacola, Florida 32593 
Phone: 904/438-4081 


Florida Miracle Strip World Trade 
Council 

P.O. Drawer 640 

Fort Walton Beach, Florida 32549 

Phone: 904/244-8191 


Space Coast World Trade Council 
1005 East Strawbridge Drive 
Melbourne, Florida 32901 

Phone: 305/724-5400 
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REAL PROPERTY, PROBATE TRUST LAW 


You may be entitled to 
more than you think! 


By William A. Fleck 


Vendor and Purchaser: Recovery 
for loss of profits from contemplated 
sale or use of land, where vendor fails 
or refuses to convey. 

The law in Florida regarding 

recovery of lost profits by a disap- 
pointed purchaser in a real estate 
transaction gone awry is somewhat 
uncertain. Recently the rule has been 
stated! as follows: 
In Florida and many other jurisdictions, the 
courts follow the English rule announced in 
Flureau v. Thornhill,? whereby in the absence 
of bad faith, the damages recoverable for 
breach by the vendor of a contract to convey 
title to real estate are the purchase money paid 
by the purchaser together with interest and 
expenses of preparing to purchase. 

In what has been cited as the 
leading Florida case on the matter,’ a 
footnote lists a line of cases 
purporting to support the above 
mentioned rule.‘ The first of these 
cases, Gassner v. Lockett,> while 
seeming to support the rule as stated 
in Flureau,® restates the rule and 
modifies it, altering the requirement 
of “bad faith” as a prerequisite to the 
purchaser’s recovery of lost profits 
from a breaching vendor.’ 

Gassner involved a vendor who 
was a senile, forgetful elderly indi- 
vidual who dealt extensively in tax 
deed lands and kept few, if any, 
accurate records of his numerous 
transactions. He made an agreement 
to sell a particular parcel of land to 
purchaser number one. Before he 
was able to fulfill that agreement, he 
subsequently sold the same piece of 
land to another due to an innocent 
mistake. 

Typically, following the logic of 


the English rule described above, an 
analysis of the foregoing facts would 
focus upon the vendor’s good faith or 
the lack thereof in determining the 
quantum of damages which 
purchaser number one would be 
entitled to recover. In the absence of 
bad faith on the part of the vendor, 
the disappointed purchaser would be 
entitled to recoup only the purchase 
money paid, if any, together with 
interest and any _ out-of-pocket 
expenses of preparing to perform, 
such as the cost of investigating the 
title. The purchaser would not be 
entitled to recover the lost benefit of 
the bargain unless the purchaser 
could show that the vendor’s refusal 
or inability to convey was the result 
of bad faith. This reasoning finds 
some support in recent Florida case 
law® which states that loss of bargain 


Where a vendor acts 
without bad faith he should 
not be held liable for more 
than any actual loss which 

might be suffered by the 
disappointed purchaser 


damages are “inappropriate in the 
absence of bad faith on the part of 
the vendor.”® 

Returning to Gassner, The Florida 
Supreme Court found the vendor's 
conduct to be entirely devoid of bad 
faith in the transaction. Citing one of 
the first Florida cases to follow the 
English rule,'® the court stated: 


The law is well settled that in an action 
brought by the vendee against the vendor 
upon a valid contract for the sale of land when 
the vendor has breached such contract, the 
general rule as to the measure of damages is 
that the vendee is entitled to such purchase 
money as he paid, together with interest and 
expenses of investigating title. This rule, 
however, does not apply where there is want 
of good faith in the vendor, which may be 
shown by any acts inconsistent with the utmost 
good faith. In such cases, or in cases where the 
vendor had no title but acting on the 
supposition that he might acquire title, he is 
liable for the value of the land at the time of the 
breach with interest from that date. (emphasis 


added) 
The Gassner court goes on to say 
that the italicized language from the 


earlier case, while applicable to that 
case and proper there for measuring 
the allowable damages, is not neces- 
sarily the rule in all instances. 

The justification for that rule 
seems to be that where a vendor acts 
without bad faith he should not be 
held liable for more than any actual 
loss which might be suffered by the 
disappointed purchaser. The court 
continues: 


On the other hand, there is no reason why the 
vendor should be allowed to benefit from such 
mistake even though it was made in good faith. 
Every rule of logic and justice would seem to 
indicate that where a vendor is unable to 
perform a prior contract for the sale of lands 
because of a subsequent sale of the same land, 
he should be held, to the extent of any profit in 
the subsequent sale, to be a trustee for the prior 
vendee and accountable to such vendee for 
any profit.'* 

The above statement is more than 
mere dicta. The court’s decree in 
Gassner orders the disappointed 
vendee to be compensated for any 
outlay of purchase money expended, 
interest on payments thereof from 
the time made, expenses of investi- 
gating title and any profit which may 
have accrued to the defaulting 
vendor by virtue of the subsequent 
sale.'4 

Gassner has never been overruled. 
Numerous authorities which cite 
Gassner for the proposition that a dis- 
appointed purchaser can, absent a 
vendor's bad faith, only recover the 
cost of preparing to purchase seem to 
have ignored the holding in Gassner 
which alters the English rule as stated 
in Flureau and earlier Florida law. An 
examination of the development of 
the rule as modified in Gassner 
reveals its soundness. 

The first Florida case dealing with 
the issue of damages where a vendor 
conveyed property a second time 
under circumstances that would 
charge him with knowledge of a 
prior conveyance is Eaton ov. 
Hopkins." This case involved a 
vendor who conveyed to a subse- 
quent innocent purchaser who pre- 
vailed over a nonrecording prior 
purchaser. The court, recognizing 
the rule limiting recovery to 
consideration paid, deemed the 
circumstances akin to a situation in 
which the vendor with good title 
refuses to convey. In such cases, the 
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court measures damages by the 
actual injury sustained—or damages 
for the loss of the bargain.'* Eaton, 
without stating the English rule, 
follows Flureau since it predicates 
loss of bargain damages upon 
“circumstances that would charge 
(the vendor) with knowledge of the 
fact that he previously conveyed the 
property.” 

The next case in this line, Key v. 
Alexander,'* dealt with a vendor who 
refused to convey in accord with a 
contract, claiming that his wife 
would not join in the sale. The land in 
question was then sold to another for 
a greater price than that originally 
contracted for with the first pur- 
chaser. The court stated the English 
rule'® and applied it, finding the 
vendor's refusal to be in bad faith. 
The first purchaser was awarded the 
profit realized on the sale of the land 
after the vendor has refused to 
convey. The court reasoned that the 
first purchaser had contemplated 
resale for profit and due to the 
vendor's bad faith refusal such lost 
profits were properly recoverable as 
damages. 

In its statement of the English rule, 
the Key court lays the foundation of 
the modification made in Gassner. In 
addition to demonstrable bad faith 
refusals to convey as a predicate for 
full compensatory damages the court 
adds: “. . . or disables himself from so 
doing by conveyance to another 
person ...”?° without further mention 
of bad faith, The Key court 
continues: “. . . [I]n all such cases he 
(vendor) is beyond the reach of the 
principle of Flureau v. Thornhill, 
(cite omitted), and is liable to full 
compensatory damages, including 
those for loss of the bargain.”2! It is 
that final phrase, “. . . or disables 
himself . . . by conveyance to another 

..” absent any reference to bad faith 


William A. Fleck is an associate in the litiga- 
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which, ignored by subsequent 
decisions, is recognized by the result 
in Gassner. 

Cases after Key and_ before 
Gassner, all focus upon the bad faith 
aspects of the English rule and 
overlook the potential of the 
language used in Key for permitting 
recovery of loss of bargain in the 
absence of a breaching vendor's bad 
faith. Liberis v. Carmeris,22 involved 
a vendor refusing to convey as 
agreed claiming, as in Key, that his 
wife would not join in the 
conveyance. The purchaser, relying 
on the contract with the vendor, him- 
self entered into a deal to sell the land 


The ‘leading case’ in 
Florida is Horton v. 
O’Rourke and it, too, 
ignores the Gassner 
modification to the 
Fiureau rule 
at a profit. The court, finding the 
vendor to have acted in bad faith, 
citing Key, reiterated the rule as 
stated in Key. The disappointed 
purchaser was permitted to recover 
the prospective profit lost when his 
deal failed due to the vendor's refusal 

to convey. 

Slaughter v. Barnett,24 involves a 
vendor's refusal to sell and _ his 
subsequent sale of the land to another 
after the first purchaser obtained a 
judgment against him at law. In the 
later chancery suit, the action at law 
was dismissed by the Florida 
Supreme Court for defects in 
pleading. Of interest is the court’s 
restatement of the English rule, again 
seeming to allow full recovery 
without reference to bad faith: “. . . or 
divests himself of title to a third 
person, thus rendering it impossible 
to convey a good title to the 
vendee. .. .”25 

Walton Land & Timber Co. v. 
Long,” is a clear application of the 
requirement of the vendor’s bad faith 
as a prerequisite to the court’s award 
of loss of bargain damages. The 
owner of certain land which had 
been condemned and paid for by the 
federal government sold the timber 
rights to another who innocently 
conveyed those rights to a third 
party. When that third party was 
stopped from clearing timber by 
government agents, he sued _ his 
grantor. The court found the grantor 
to have been free from bad faith and 
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denied loss of bargain damages. The 
case heavily emphasizes the 
defendant’s good faith in its determi- 
nation of damages.”’ 

The next case in the history of the 
English rule in Florida is Gassner, 
dealt with above. Following Gassner 
are Resnick v. Goldman,* and 
Southern Realty & Utilities Corp. v. 
Gettleman,”® both of which speak of 
limiting a purchaser's damages to 
out-of-pocket expenses absent fraud 
or bad faith on the part of the vendor, 
citing as authority for that position, 
Gassner, among other cases.*° 
However, as has been shown, 
Gassner alters the requirement of 
bad faith. 

The first case to apply properly the 
holding of Gassner is Stupner v. 
Cacace.*! The vendor entered into a 
deposit receipt contract with the first 
purchaser for the sale of a residence. 
The vendor refused to convey after 
the contract was executed and sub- 
sequently sold the property for an 
amount greater than the contract 
price. In holding for the first pur- 
chaser, the trial court refused to 
award loss of bargain damages. The 
appellate court reversed, citing 
Gassner and remanded for a trial of 
damages specifically indicating on 
rehearing that the court consider 
whether the vendor “benefitted from 
any mistake.”*? 

Following Stupner is Hanna v. 
American International Land 
Corporation,® which again focuses 
on bad faith, citing Key at length for 
the proposition that a lack of 
vendor’s bad faith limits damages 
recoverable to out-of-pocket ex- 
penses.*4 

The “leading case” in Florida on 
the subject is Horton v. O’Rourke® 
and it, too, ignores the Gassner modi- 
fication to the Flureau rule. Horton 
was an action for damages for breach 
of a land sale contract due to 
unmarketable title. The trial court 
awarded benefit of the bargain 
damages and was reversed. The 
appellate court stated that the proper 
measure of damages in the absence 
of bad faith was purchase money 
paid and costs of preparing to per- 
form. 


The purchasers in Horton took 
possession prior to closing with 
closing being conditioned upon 
clearance of outstanding title 
defects. A federal tax lien encum- 
bered the property in excess of 
$94,000 and the vendor notified 


purchaser that clearance was 
impossible. The court found no bad 
faith on the part of the vendor. 
Despite citing Gassner in a footnote, 
the court required the vendor’s bad 
faith as a condition to awarding 
benefit of the bargain damages. 

Horton is cited with approval in 
Vogel v. Vandiver,** the latest 
installment in the checkered history 
of the Flureau “English Rule” in 
Florida. Vogel will not be the last 
installment. A careful review of the 
Florida Supreme Court cases 
indicates that they neither expressly 
nor impliedly overrule the holding in 
Gassner, although several Florida 
district court of appeal cases seem to 
have overlooked the Gassner version 
of the Flureau rule. 

Bearing in mind the continued 
vitality of the Gassner holding re- 
garding the propriety of loss of 
bargain damages absent a vendor's 
bad faith, one may well be entitled to 
more than previously thought 
possible when confronted by a 
breaching, innocent vendor. Gassner 
has the added benefit of not only 
allowing recovery of loss of bargain 
damages, but also prescribing a 
theory under which such funds may 
be sought by stating that the vendor: 

. . be held, to the extent of any 
profit in the subsequent sale, to be a 
trustee for the prior vendee and 
accountable to such vendee for any 


profit.”°? This language provides the. 


basis for the imposition of a 
constructive trust on any fund 
generated by such a subsequent sale. 

Oo 


! Vogel v. Vandiver, 373 So.2d 366, 367 (Fla. 
2d D.C.A. 1979) citing as the “leading case” on 
the matter, Horton v. O’Rourke, 321 So.2d 612, 
613 (Fla. 2d D.C.A. 1975). 

22 W.BI. 1078 (1776). Interestingly, Flureau 
was decided in October 1776 and, strictly 
speaking, is not entitled to the automatic 
acceptance into American common law 
accorded to English case law decided before 
July 4, 1776. 

3 Horton, supra, note 1. 

4321 So.2d at 613, n. 1. See Gassner v. 
Lockett, 101 So.2d 33 (Fla. 1958); Liberis v. 
Carmeris, 107 Fla. 352, 146 So. 220 (1933); Key 
v. Alexander, 91 Fla. 975, 108 So. 883 (1926); 
Southern Realty and Utilities Corp. v. Gettle- 
man, 197 So.2d 30 (Fla. 3d D.C.A. 1967); 
Resnick v. Goldman, 133 So.2d 770 (Fla. 3d 
D.C.A. 1961). 

5101 So.2d 33 (Fla. 1958). 

§“Upon a contract fora purchase, if the title 
proves bad, and the vendor is (without fraud) 
incapable of making a good one, I do not think 
the purchaser can be entitled to any damages 
for the fancied goodness of the bargain, which 
he supposes he has lost.” De Gray, C. J., 
opinion in Flureau at 2 W.BI. 1078 (1776). 


7101 So.2d at 34. Id. at 885. 
‘Horton, supra, note 1. *? 146 So. 220 (Fla. 1933). 
9373 So.2d at 367. Id. at 221, 222. 
1° 24114 Fla. 352, 154 So. 134 (1934). 
wae? v. Alexander, 91 Fla. 975, 108 So. 883 . 154 So at 138. 
1101 So.2d at 34. 
28133 So.2d 770 (Fla. 3d D.C.A. 1961). 
aa on 29197 So.2d 30 (Fla. 3d D.C.A. i967). 
one at 04. : 3133 So.2d at 771-72; 197 So.2d at 32. 
71 Fla. 615, 71 So. 922 (1916). 31931 So.2d 525 (Fla. 3d D.C.A. 1970). 
16See also Boyer, REAL EstaTE 327d. at 526. 
TRANSACTIONS §312 (1959). 33289 So.2d 756 (Fla. 2d D.C.A. 1974). 
177] So. at 924. 347d. at 757-58. 
's Key, supra, note 10. 35 Horton, supra, note 1. 
19108 So. at 885. 36 Vogel, supra, note 1. 
207d. at 885. 37101 So.2d at 34. 
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LABOR LAW 


Can an international 
treaty to encourage 
friendship, commerce 
and navigation invalidate 
application of U.S. labor 
and employment 
discrimination laws? 


By Joseph Z. Fleming 


James Thurber summed up the 

basic justification for international 
law when he said: 
Man is going too fast in a world that is round. 
Some day there will be a great rear-end colli- 
sion and man will find out that what hit him 
from behind was man. 


Much of international law involves 
resolution of conflicts of law issues to 
avoid such collisions.' The United 
States Supreme Court in Sumitomo 
Shoji American, Inc. v. Avigliano, et 
al.2 (“Sumitomo”) has pending be- 
fore it a labor and employment dis- 
crimination law case demonstrating 
the way in which conflicts between 
treaties of nation states and their 
domestic laws sometimes cause great 
rear-end legal collisions. 

The United States Supreme Court 
in Sumitomo is asked to reconcile the 
conflicts between: 

(i) Title VII of the Civil Rights Act 
of 1964 as amended? (“Title VII”) and 
some commentators have noted 
“such U.S. employment imperatives 
as the contracts compliance pro- 
gram, the Fair Labor Standards Act 
and the Labor Management Relations 
Act”;4 and, 

(ii) a Treaty of Friendship, Com- 
merce and Navigation (“Treaty”)® 
granting Japanese businesses operat- 
ing in the United States the right to 
employ certain personnel of their 
choice. 


It is difficult to overstate the im- 
portance of the Sumitomo case since: 

e Japan’s business interests in the 
United States are not only of eco- 
nomic importance to Japan but also to 
the United States economy.® The re- 
cent discussion of a possible Japanese 
foreign aid program to states, such as 
Florida,’ suggests that even if the 
only such treaty existing were be- 
tween the United States and Japan, 
the case would be of major impor- 
tance for the United States. 

e The treaty entered into with 
Japan is similar to post war treaties 
entered into with Colombia, Nica- 
ragua, Uruguay, Israel, Greece, Den- 
mark, the Federal Republic of 
Germany, Netherlands, Korea, Ire- 
land, Ethiopia, the Republic of 
China, and Italy.8 An amicus brief in 
support of the Japanese company’s 
position filed by the Japan External 
Trade Organization contends the 
Sumitomo case is not only of con- 
cern to all Japanese foreign investors 
but, also, to “many other present and 
potential investors in the United 
States.”® Another amicus brief filed 
by the East Asiatic Company, a 
group of Danish companies, argues 
that any judicial or legislative action 
which affects Japanese Treaty rights 
“will clearly affect the interests of 
Danish corporations under the 
Danish Treaty.”!® 

e Businesses in the United States 
would be placed at a competitive dis- 
advantage, if they were required to 
operate under labor and employ- 
ment discrimination laws not applied 
to their foreign competitors within 
the United States." 

e The application of the treaty 
exemption could have a disastrous 
effect upon beneficiaries of the civil 
rights laws and has been perceived as 
a possible major setback for minori- 
ties and females.!® In addition, the 
scope of the exemption would not be 
limited to civil rights laws but could 
also apply to laws which enable la- 
bor unions to organize, negotiate, 
and enforce agreements, as well as 
many other interests protected by 
United States employment laws.'° 

When the United States Supreme 
Court granted Sumitomo’s petition 
for writ of certiorari on November 2, 
1981, former Senator Edmund 
Muskie wrote an article stating that 


the Sumitomo case should occasion 
public debate, because of the many 
conflicting matters that had to be 
resolved.'4 

Nevertheless, there has been very 
little debate. It appears that large 
United States corporations, civil 
rights advocates and labor unions 
have remained unaware of the sig- 
nificance of the Sumitomo case, or 
have failed to understand the con- 
cept of constitutional law involved. 
Article VI[2] of the Constitution of 
the United States of America pro- 
vides: 
This Constitution, and the Laws of the United 
States which shall be made in Pursuance there- 
of; and all Treaties made, or which shall be 
made, under the Authority of the United 
States, shall be the supreme Law of the Land; 
and the Judges in every State shall be bound 
thereby, any Thing in the Constitution or Laws 
of any State to the Contrary notwithstanding.'5 

The Supreme Court has. tradi- 
tionally held that a treaty negotiated 
by the United States not only is to 
“supersede inconsistent state law”!® 
but also, even federal statutes “ought 
never to be construed to violate the 
law of nations if any other possible 
construction remains.”!7 

It is possible, based upon the fac- 
tual and legal issues involved in the 
Sumitomo case that there may be fur- 
ther debate of the issues presented by 
this case before this matter is fully 
resolved by the United States 
Supreme Court. This is due to the 
following: 

e In Sumitomo 12 female clerical 
employees claimed that their em- 
ployer, Sumitomo, engaged in an 
unlawful employment discrimina- 
tion practice based on sex and 
national origin in violation of Title 
VII “by restricting them to clerical 
jobs and by failing to train or pro- 
mote them to executive, managerial 
and/or sales positions.”!8 

e Sumitomo under Federal Rule 
12(b)(6) moved to dismiss the com- 
plaint on the ground that it had the 
right to select its management repre- 
sentatives under the relevant pro- 
visions of the treaty permitting 
management to employ management 
personnel of their choice.!* The trea- 
ty specifically refers to “accountants 
and other technical experts, execu- 
tive personnel, agents, and other 
specialists of their [the foreign com- 
pany’s] choice... 
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e The federal district court initially 
denied the Sumitomo motion to dis- 
miss, based on a provision of the 
Treaty stating that: “Companies con- 
stituted under the applicable laws 
and regulations within the territories 
of either party shall be deemed com- 
panies thereof.”2! The Court found 
that Sumitomo, while a_ wholly 
owned subsidiary of a Japanese com- 
mercial enterprise, was organized as 
a corporation under the laws of the 
State of New York. Thus, under the 


It appears that large U.S. 
corporations, civil rights 
advocates and labor unions 
have remained unaware of 
the significance of the 
Sumitomo case 


treaty provision and the traditional 
rules of corporate law, which afford 
a corporation the citizenship of its 
place of incorporation, Sumitomo 
had no standing to invoke the free- 
dom of choice provision granted in 
the treaty involved.” 

e Subsequently, the district court 
granted Sumitomo reargument 
based upon documents released by 
the Department of State relating to 
the intent of the negotiators of the 
treaty with Japan and other Friend- 
ship, Commerce and Navigation 
Treaties.?> The Court, after study of 
the documents and other sections of 
the treaty, determined that while a 
locally incorporated subsidiary of a 
Japanese corporation such as 
Sumitomo might have certain rights 
under the treaty, such a corporation 
would not have the rights claimed 
under the freedom of choice pro- 
vision.24 The federal district court 
did, however, certify for immediate 
interlocutory appeal the question 
concerning “the relationship of Title 
VII to the Treaty.” 

e On appeal the Second Circuit®® 
affirmed the finding of the lower 


court with regard to the right of the 
plaintiffs to proceed, but found that 
the treaty applied, and ruled that: 
A. The treaty applied to all Jap- 
anese businesses, and the fact that 
Sumitomo had been incorporated in 
the United States was irrelevant.” 
B. The treaty did not exempt 
Sumitomo from Title VII “as far as it 
[sic] executive personnel are con- 
cerned, we hold that the Treaty does 
not have such effect.”%8 
C. The Second Circuit neverthe- 
less found that subjecting a Japanese 
company to Title VII was consistent 
with the language of the Treaty since 
Title VII has an exemption which 
“construed in the light of the treaty 
would not preclude the company 
from employing Japanese nationals 
in positions where such employment 
is reasonably necessary to the suc- 
cessful operation of its business.”29 
The Second Circuit relied on the 
bona fide occupational qualification 
exemption in §703(e) of Title VII 
which provides that it: 
Shall not be an unlawful employment prac- 
tice for an employer to hire and employ em- 
ployees ... on the basis of . . . national origin is 
a bona fide occupational qualification rea- 
sonably necessary to the normal operation of 
that particular business or enterprise . . . .3! 
D. The Second Circuit recognized 
that the “bona fide occupational 
qualification exemption in Title VII 
is construed “narrowly in the normal 
context” but concluded that: 


. we believe that as applied to a Japanese 
company enjoying rights under Article VIT of 
the Treaty it must be construed in a manner 
that will give due weight to the Treaty rights 
and unique requirements of a Japanese com- 
pany doing business in the United States, in- 
cluding such factors as a person’s (1) Japanese 
linguistic and cultural skills, (2) knowledge of 
Japanese products, markets, customs, and 
business practices, (3) familiarity with the 
personnel and workings of the principal or 
parent enterprise in Japan, and (4) acceptabil- 
ity to those persons with whom the company 
or branch does business.*” 

The Second Circuit remanded in 
order to allow Sumitomo to “go for- 
ward with some evidence” in order 
to establish its bona fide occupational 
qualification, since the record before 
the Second Circuit was inadequate to 
enable such determination.* 

In connection with the arguments 
before the Supreme Court, Sumi- 
tomo contends* that: 

e Japanese trading companies 
customarily train employees by ro- 


tating them throughout various divi- 
sions of their business.* 

e Sumitomo is not claiming to be 
exempt from United States discrim- 
ination and employment laws but, 
rather, that appointment of individu- 
als to certain positions based upon 
their nationality is not a violation of 
these laws.*® 

e If Congress had intended em- 
ployment provisions of Title VII to 
override Treaties of Friendship, 
Commerce and Navigation it would 
have done so in explicit terms.*7 

Plaintiffs filed a cross-petition 
for writ of certiorari which was 
granted by the Supreme Court in 
Sumitomo. Plaintiffs contended that: 

e The Second Circuit ruling that 
Sumitomo was not to be considered 
a domestic corporation for the pur- 
pose of treaty protection was incon- 
sistent with the “traditional theory” 
deeming a corporation to be “a citi- 
zen of the State by which it is crea- 
ted.”8 Plaintiffs relied upon deci- 
sions of the International Court of 
Justice®® and prior decisions of the 
United States Supreme Court“ to 
support their contention that if a for- 
eign corporation operates through a 
subsidiary to “enjoy the full benefits 
of their incorporation in this country” 
then the subsidiary should not be 
managed “in total disregard of Amer- 
ican civil rights laws.”4! 

e The Second Circuit expanded 
the bona fide occupational qualifi- 
cation exemption under Title VII to 
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“give due weight to the Treaty rights 
and unique requirements of the Jap- 
anese company’ but this expansion 
enables total frustration of the law.‘ 
Plaintiffs argued that the standard 
for remand included consideration 
of whether the personnel involved 
would be acceptable “to those per- 
sons with whom the company or 
branch does business” and this is so 
broad as to be illusory.“ 

The Supreme Court also had pend- 
ing before it—until the case was 
settled—a petition for writ of cer- 
tiorari to review a Fifth Circuit de- 
cision in Spiess, et al. v. C. Itoh & 
Company (America), Inc.“4 In the 
Spiess decision the Fifth Circuit 
found that the Friendship, Com- 
merce and Navigation Treaties were 
not only designed to guarantee legal 
recognition to “diverse forms of legal 
entities” but that Title VII (enacted 
after the treaty) would not be held to 
invalidate it since 


subsequent Federal legislation will invalidate 
Treaty obligations [only] if the Congressional 
intent to do so is clearly expressed. See e.g., 
McCulloch v. Sociedad Nacional de 
Marineros de Honduras, 372 U.S. 10, 21, 83 
S.Ct. 671, 678, 9 L.Ed.2d 547, 555 (1963). No 
evidence suggests that Congress intended to 
repudiate Article VIII(1) [of the treaty] when 
it enacted Title VII. 


The Fifth Circuit in Spiess also re- 
jected the argument that the treaty 
would be contrary to the Charter of 
the United Nations, since the charter 
was not “a self-executing interna- 
tional obligation” and Title VII is 


“legislation 
Charter.”47 


The Fifth Circuit noting the 

dilemma it faced involving domestic 
and_ international considerations 
ruled that: 
Domestic employment discrimination laws 
occupy a high priority on the nation’s agenda, 
and courts often resolve statutory conflicts in 
their favor. In this case, however, resolving 
doubts in favor of Title VII would go beyond 
the judicial sphere of interpretation. In the 
absence of congressional guidance, we de- 
cline to abrogate the American government's 
solemn undertaking with respect to a foreign 
nation.” 

As a result, the Fifth Circuit held 
that the Japanese company could 
assert its treaty rights which per- 
mitted it to hire “only Japanese per- 
sonnel for executive and technical 
position.”4 

Since the petition for review in the 
Spiess decision was dismissed on Jan- 


independent of the 
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uary 5, 1982, when the parties 
reached an out-of-court settlement, 
the Sumitomo case is the sole deci- 
sion pending before the Supreme 
Court for review. 

Nevertheless, the Supreme Court 
review will note the fact that the 
Fifth Circuit and Second Circuit de- 
cisions reached different results. The 
Fifth Circuit found that the treaty 
constituted absolute immunity and 
the Second Circuit found that the 
treaty would merely apply as a 
means of providing additional 
weight for an employer’s claim to a 
bona fide occupational qualification 
exemption from Title VII. 

The Supreme Court as a result of 


To find that a foreign 
company should have 
special rights under Title VII 
to establish a bona fide 
occupational qualification 
may create tremendous 
disadvantages for American 
corporations 


these decisions has a number of 
choices, in connection with the Sumi- 
tomo case: 

e The Court can remand for the 
purpose of obtaining additional evi- 
dence, to determine whether a con- 
flict could be resolved by determin- 
ing whether a bona fide occupational 
qualification could be proven—not 
on the basis of providing a special 
treaty standard but on the basis of the 
strictest standards that are applied 
by virtue of the Supreme Court's 
decision in its prior cases interpre- 
ting the bona fide occupational qual- 
ification exception.*! 

e The Supreme Court could find 
that the treaty did not apply to 
Sumitomo, since it was incorporated 
under the laws of the State of New 
York and, thereby, defer the ultimate 
question until such time as a foreign 
corporation doing business in Ameri- 
ca through a branch presented the 
same issue.*? 

e The Supreme Court could con- 
clude that the bona fide occupational 
qualification of Title VII should be 
read to include a treaty provision, in 
the same manner suggested by the 
Second Circuit. 
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e The Supreme Court could ac- 
cept the Fifth Circuit rationale that 
the treaty fully exempted a foreign 
corporation or its subsidiary or any 
other type of entity from coverage of 
Title VII.54 

e The Supreme Court could con- 
clude that the treaty did not consti- 
tute a license to discriminate in those 
cases where a citizen of another state 
might be equally qualified.* 

It is apparent that the Sumitomo 
case presents complicated questions 
of international law, conflicts of law 
and treaty interpretation. It is also 
apparent that any decision of the Su- 
preme Court will be subjected to fur- 
ther review by virtue of the political 
nature of the relationships of the 
nation states involved. 

Nevertheless, in terms of the labor 
and employment laws it is also ap- 
parent that a decision finding the 
treaty provides an exemption will 
have major implications, in terms of 
its effect on the employment laws in 
the United States. 

To find that a foreign company, or 
its subsidiary, should have special 
rights under Title VII to establish a 
bona fide occupational qualification 
may create tremendous disadvan- 
tages for American corporations 
which do not have the right to claim 
the same exemption.*® One rather in- 
teresting suggestion is that if the 
Supreme Court should apply the 
bona fide occupational qualification 
exemption to foreign entities oper- 
ating under such treaties, it might, in 
order to provide equal protection, re- 
lax the strict standard for a bona fide 
occupational qualification descent as 
to American corporations.” 

This could solve the problems for 
employers but at the expense of the 
employees’ rights. It could equally be 
argued by employees adversely af- 
fected that the application of a treaty 
standard which would provide one 
employee with a right not afforded 
to an employee in an identical job 
solely based on the employer’s origin 
would deny equal protection under 
law. 

The main difficulty with such an 
attempt to provide an exemption 
from civil rights laws by use of the 
bona fide occupational qualification 
in Title VII referred to is that the 
Friendship, Commerce and Naviga- 
tion Treaties appear to provide 
broader exemptions than merely to 
the civil rights provisions.** Both the 
Fifth Circuit and the Second Circuit 
noted the exemption being requested 
by the foreign corporations under 


these treaty provisions went beyond 
civil rights coverage and extended 
to other laws that do not have pro- 
visions that would allow evaluation 
of their jurisdictional effect.5® For 
example, it would be difficult to find 
a similar means of reconciling the 
conflict between the treaty provi- 
sions and the application of the 
Labor Management Relations Act 
which provides rights to labor or- 
ganizations.” Thus, the Supreme 
Court decision limited to the civil 
rights implications would merely 
be followed by additional cases in- 
volving other laws, which would not 
provide for such means of reconciling 
differences. 

As of this date, the Department of 
State, the Equal Employment Op- 
portunity Commission and other 
federal agencies are cooperating in 
the preparation of a brief to present 
the views of the United States Gov- 
ernment, but the brief has not yet 
been filed.6! The Supreme Court 
may find the Department of State’s 
position to be worthy of a great deal 
of weight. 

The Department of State in con- 
nection with the Sumitomo case at 
the federal district court level indi- 
cated that a review of its negotiating 
files on the bilateral treaties of Friend- 
ship, Commerce and Navigation, 
including the Treaty with Japan, re- 
sulted in the conclusion that it was 
not the “intent of the negotiators to 
cover locally incorporated subsidi- 
aries and, therefore, the United 
States subsidiaries of Japanese cor- 
porations cannot avail themselves of 
this “[‘of their choice’] provision of 
the Treaty.”® 

In all probability, the Supreme 
Court will receive a similar type 
of statement, which would enable it 
to postpone its ultimate decision until 
Congress has had more time to eval- 
uate this matter and the interna- 
tional complications. In the mean- 
time, however, the foreign corpora- 
tions using subsidiaries would merely 
convert them into branches so that 
they could continue to raise the treaty 
defenses in cases where they sought 
to obtain an exemption from labor 
and employment laws of the United 
States. 

This brings us full circle to the ob- 
servations of James Thurber. It is 
ironic that treaties designed to enable 
countries to operate freely within 
the borders of the parties to the trea- 
ties, so as to prevent discrimination, 
can end being asserted as a defense in 


a suit charging discrimination under 
other laws. This appears to be the 
great “rear-end collision” which 
Thurber cautioned us to avoid. 0 


'Charles N. Brower, acting legal advisor to 
the Department of State, Address to the Meet- 
ing of the American Society of International 
Law at the University of Denver College of 
Law on April 28, 1973, reprinted in Digest of 
the United States Practice in International 
Law (Arthur W. Rovine, 1973), para. 1, §1, 
page | and 2 (noting that importance of inter- 
national law as a means of resolving conflicts). 

2Sumitomo Shoji America, Inc. v. Avig- 
liano, et al. (U.S.L.W. 334 No.v 3, 1981), is 


“That's the firm of Mulgrave, Bender, Takonis, Remmel, 


pending as Case Nos. 81-24, 80-2070 due to the 
granting of both a petition for certiorari and a 
cross petition for certiorari to review Avig- 
liano et al. v. Sumitomo Shoji America, Inc., 
638 F.2d 522 (2d Cir. 1981). 

3Title VII of the Civil Rights Act of 1964, as 
amended, 42 U.S.C. §§2000, et seq. 

4Muskie and Dupee, Policy Conflicts in 
Treaties, Job Bias Laws Emerges, Legal Times 
of Washington, Monday, November 23, 1981 
(cited as “Senator Muskie’s article”). Senator 
Muskie’s article notes that if foreign corpora- 
tions or their subsidiaries under the treaty 
could obtain absolute immunity from Ameri- 
can employment discrimination laws, then: 

“An exemption of this breadth would ar- 

guably insulate foreign corporations and their 
subsidiaries not only from Title VII, but from 


Pierpont, Wiggins, and Swope. 


Since they switched to Crane’ they haven't lost a single case.” 
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such U.S. employment imperatives as the 
contract compliance program, the Fair Labor 
Standards Act, and the Labor Management 
Relations Act. Not only would the foreign sub- 
sidiary be able to discriminate in favor of its 
own nationals, a result that may well have been 
intended by the treaty negotiators, but also 
in favor of men or women, whites or blacks, 
and young or old.” 

> Treaty of Friendship, Commerce & Navi- 
gation between the United States and Japan, 
4 U.S.T. 2063, 2070 (1953). 

5Coupe and Baier, Legal Times of Wash- 
ington, Do International Treaties Justify Job 
Discrimination?, Monday, Jan. 11, 1982, at p. 
20. The authors, in an excellent analysis, note 
that: 

“For example, Japanese business interests in 
the United States control over 200 manufactur- 
ing companies and operate more than 300 
plants with a combined work force of approx- 
imately 50,000 employees. While the Japanese 
investment in North America (mainly the 
U.S.) totaled just $0.9 billion in 1970, it reached 
$8.5 billion in 1979, and is estimated to climb 
to $21.8 billion by 1985. The phenomenal in- 
crease in exports that fueled Japan’s postwar 
economic rise continues, but is being supple- 
mented significantly by the investment of 
Japanese capital and production of Japanese 
goods abroad.” 

7Rowen, Japan Readies $10 Billion To 
Stimulate U.S. Economy, Washington Post, 
Friday, Feb. 19, 1982, page 1, col. 5 (noting 
that Florida’s Governor Graham is the chair- 
man of the National Governors’ Association 
that received an indication from Japanese 
businessmen that they were preparing to 
create a $10 billion “recovery fund” to finance 
job-creating projects in the United States). 

SDaily Labor Report (BNA), No. 38, Cur- 
rent Developments Section, Decision in 
Sumitomo Case Will Influence Foreign Invest- 
ments, Supreme Court Told at A-1 to A-2 
(February 25, 1982). 

Td. 

''Muskie and Dupee, supra, note 4. 

'3In Avigliano v. Sumitomo Shoji America, 


Inc., 638 F.2d 552 (2d Cir. 1981), the Second 


Circuit noted that: 

“Sumitomo’s broad interpretation . . . car- 
ried to its logical conclusion, would immunize 
a party not only from Title VII but also, from 
laws prohibiting employment of children, §12 
of the Fair Labor Standards Act, 29 U.S.C. 
§212, laws granting rights to unions and em- 
ployees, Labor Management Relations Act, 29 
U.S.C. §§141-87, and the like.” (At 559). 

Muskie & Dupee, supra, note 4. 

5U.S. Const. Art. VI, cl.[2]. : 

'6United States v. Pink, 315 U.S. 203, 230 
(1942): De Tenorio v. McGowan, 510 F.2d 92, 
95 (5th Cir. 1975). 

The Charming Betsy, 6 U.S. (2 Cranch) 64, 
118, 2 L.Ed. 208, 226 (1804), quoted in 
McCulloch v. Sociedad Nacional de Marineros 
de Honduras, 372 U.S. 10, 21 (1963). 

'SAvigliano v. Sumitomo Shoji America, 
Inc., 638 F.2d 552 (2d Cir. 1981) and, see also, 
the cross-petition for a writ of certiorari to the 
United States Court of Appeals for the Second 
Circuit filed by Lisa M. Avigliano and other 
cross-petitioners. 

'9Td. 

°° The treaty, 4 U.S.T. at 2006 in Article VIII 
provides in full that: 

“Nationals and companies of either Party 
shall be permitted to engage, within the terri- 
tories of the other Party, accountants and 
other technical experts, executive personnel, 
attorneys, agents and other specialists of their 
choice.” 

21 Avigliano v. Sumitomo Shoji America, 
Inc., supra, note 18, at page 555. 

21d. 

at 554. 

57d. at 553. 

Td. at 555-559. 

at 555-558. 

87d. at 558. 

971d. at 558. 

at 559. 

21d. 

34Daily Labor Report (BNA) supra, note 8. 

35 Id. 


38Cross-petition for writ of certiorari to the 
United States Court of Appeals for the Second 
Circuit filed by Avigliano in Sumitomo, supra, 
note 18 at pp. 6 and 8. 

38Tbid. The decision of the International 
Court of Justice relied upon was Barcelona 


“Well... Have a nice trip.” = 
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Traction, Light & Power Co. Ltd. (Belgium 
v. Spain, 1970 I.C.J. Rep. 3, 42 (1970)). 

“Doctor v. Harrington, 196 U.S. 579, 586 
(1905). See also discussion in Spiess v. C. Itoh 
& Co. (America), Inc., 643 F.2d 353 (5th Cir. 
1981), in the dissenting opinion of Circuit 
Judge Reavley (pages 363-372). 

cross-petition of Avigliano, supra, 
note 18 at page 8. 

421d. at 9. 

431d. 

44Daily Labor Report (BNA), supra, note 8 
at page A-2 (noting that the petition for cer- 
tiorari was dismissed by the Supreme Court on 
January 5, 1982 when the parties reached an 
out-of-court settlement). The Fifth Circuit 
decision is Spiess, et al. v. C. Itoh & Company 
(America), Inc., 643 F.2d 353 (5th Cir. 1981). 


45 Spiess, supra, note 44, at page 357. 

46 Spiess, supra at page 362. 

47 Spiess, supra at page 363. 

48 Spiess, supra at page 362. 

49Spiess, supra at page 363. 

5°See Daily Labor Report, supra at note 44. 

5! This would utilize the approach followed 
by the Second Circuit in Avigliano v. Sumi- 
tomo, supra, note 13. At the same time, how- 
ever, it would not necessarily require the re- 
laxation of the bona fide occupational quali- 
fication standard by enabling an attempt to 
determine initially whether there would be an 
exemption under the strictest possible 
standard available. 

°?This would grant the request of the plain- 
tiffs and would be consistent with the decision 
followed by the Federal District Court. See 
Avigliano v. Sumitomo Shoji America, Inc., 
638 F.2d 552, at 553, note 2 (2d Cir. 1981). 

33See e.g., Avigliano v. Sumitomo Shoji 
America, Inc., 638 F.2d 552, (2d Cir. 1981). 

54Spiess v. C. Itoh & Company (America), 
Inc., 643 F.2d 353 (5th Cir. 1981). 

55This could either be done by interpre- 
ting the Department of State documents, 
which are discussed in detail in Spiess, supra, 
note 54 and Avigliano, supra, note 13, or by 
arguing for a result based upon a logical ap- 
proach that the Court could attempt to recon- 
cile the provisions of the Treaty with a non- 
discriminatory policy. 

56Coupe and Baier, Do International Trea- 
ties Justify Job Discrimination? , Legal Times 
of Washington, Monday, January 11, 1982, 
supra at note 6. 

id. 

58 See Spiess v. C. Itoh & Company (Ameri- 
ca), Inc., supra, at 362, note 8 (the Fifth Circuit 
noted that this was a possibility but concluded, 
“We need not decide in today’s case whether 
the Article VIII(1) [under the Treaty in- 
volved] right extends beyond discrimina- 

%Avigliano v. Sumitomo Shoji America, 
Inc., 638 2nd 552 at 559, 2nd Circuit 1981; 
Spiess v. C. Itoh & Co. (America), Inc., supra 
at 362, n. 8. 

There is no similar exemption in many of 
the other federal labor and discrimination 
laws; if the pending case is resolved by virtue 
of the unique attempt to reconcile a treaty 
conflict with a statutory conflict by relying on 
an exemption in the statute, the treaty question 
will still create problems with regard to other 
labor and discrimination laws. 

61 Daily Labor Report (BNA), supra, note 8. 

82See Avigliano cross-petition for writ of 
certiorari, supra, note 18 at page 7. See, also, 
the Deputy Legal Advisor's Letter of Septem- 
ber 11, 1979, 74 Am. J. INT'L L. at 158-159 
(1980). 


CRIMINAL LAW 


C.C.F. - Before and 
after Ensor 


By David H. Bludworth 
and Barry Krischer 


The people of Florida deserve to know when 
and under what circumstances they are en- 
titled to carry guns. As it now reads, Chapter 
790 is a mass of conflicting rules which seem 
calculated to ensnare the unwary and to pro- 
vide little guidance for our law enforcement 
officers. Cates v. State, 2DCA, Case 81-723, 
January 15, 1982, FLW 1/22/82 at 233. 


Chapter 790 of the Florida Sta- 
tutes, “Weapons and Firearms,” sets 
out the legislature’s continuing and 
varying views on the right to bear 
arms on the one hand and gun control 
on the other. The two central sections 
that demonstrate this dichotomy of 
points of view are §790.01, “Carrying 
Concealed Weapons,” and §790.25, 
“Lawful ownership, possession and 
use of firearms and other weapons.” 

The case that has brought this emo- 
tional issue to the forefront at this 
time is Ensor v. State, 403 So.2d 349 
(Fla. 1981). This recent decision by 
the Florida Supreme Court has been 
criticized by the National Rifle Asso- 
ciation, along with local law enforce- 
ment and state prosecutors. To ap- 
preciate fully the reasons for this criti- 
cism, a quick review of the applicable 
statutes is required. 


Carrying a concealed firearm 
Florida Statute §790.01, “Carrying 
Concealed Weapons,” contains three 
subparagraphs. The tirst pertains to 
carrying concealed weapons, as re- 
flected in the section’s title. However, 
the second paragraph deals with car- 
rying concealed firearms. What 
might appear to be a minor oversight 
by the legislature in titling the section 
is, in fact, the root cause of the “mass 
of conflicting rules” and interpreta- 


tions of Chapter 790. The legislature 
regularly interchanges the term “fire- 
arm” with “weapon” resulting in con- 
flicting rules, as will be set out below. 

Florida Statute §790.01(2) makes it 
unlawful to “carry a concealed fire- 
arm on or about (one’s) person.” 
(Emphasis added) There are three 
elements to this crime (3rd degree 
felony), which must be present si- 
multaneously for a finding of guilt. 
The term “concealed” is defined as 
“concealed from the ordinary sight 
of ancther person.” F.S. §790.001(2). 
The term “firearm” is any weapon 
which may “expel a projectile by the 
action of an explosive”; but does “not 
include an antique firearm.” F.S. 
$790.001(6). It is the third element of 
the crime of carrying a concealed 
firearm (CCF) that is the subject 
matter of the Ensor decision—that 
being the definition of “on or about 
the person.” This term has been de- 
fined as being “in close proximity, 
within the person’s easy reach,” see 
Sutton v. State, 327 So.2d 234 (Fla. 
Ist DCA 1976). It has generally been 
the opinion of law enforcement, and 
some prosecutors, that a firearm ina 
closed and locked glove compart- 
ment was not “within easy reach” 
and therefore did not constitute a 
violation of F.S. $790.01. The Florida 


Supreme Court had a different view. 


The Ensor decision 


The Ensor decision dealt with two 
issues, the first being a search ques- 
tion, and the second dealing with the 
question of concealed firearms. The 
facts, as set out by the court, are short 
and to the point: 


The facts are undisputed. On October 8, 1977, 
at about 2:35 a.m., two plainclothes policemen 
in an unmarked cruiser spotted a yellow Pinto 
exiting a parking lot following eight to ten 
motorcycles. The Pinto proceeded some ten 
blocks without its headlights turned on. Con- 
sidering it a traffic hazard, the policemen 
sounded their siren and flashed their blue dash 
light to signal the Pinto to pull over. It proceed- 
ed another two blocks before stopping. The 
officers pulled in behind, identified them- 
selves, and instructed the Pinto’s two occu- 
pants to step to their vehicle's rear. Petitioner 
was the passenger. At about the same time, 
two other plainclothes policemen arrived at 
the scene to assist. While the first two officers 
questioned the Pinto’s driver and petitioner, 
the second two stepped forward to look into 
the vehicle with their flashlights for hidden 
passengers, weapons, or other contraband in 
accordance with normal police procedure. 
Peering through the front windshield, one 


officer spotted a portion of a white object pro- 
truding from under the left side of the passen- 
ger floormat. From squatting and looking into 
the already-opened passenger door, the offi- 
cer determined the object to be a derringer 
pistol. At that point, the officer entered the 
vehicle and retrieved the weapon. Ensor, 
supra, at 351 

The court then conducted a short 
review of the various district court of 
appeal decisions, termed by the 
court as “conflicting and irreconcil- 
able,” which defined the term “con- 
cealed.” The court concluded with 
the finding that “absolute invisibility 
isnot anecessary element to a finding 
of concealment . . . .” (supra, at 354). 

The court continued, and in what 

might have been an unwitting re- 
mark, threw law enforcement and 
prosecutors into a turmoil. The court 
stated: 
The term “on or about the person” means 
physically on the person or readily accessible 
to him. This generally includes the interior of 
an automobile and the vehicle’s glove com- 
partment, whether or not locked. (Emphasis 
added) 

While the court attempted to quali- 
fy its decision with language such as 
“(t)hese statements are not intended 
as absolute standards,” the battle 
lines were drawn. The reference to 
the locked glove box has been seized 
upon by certain groups as curtailing 
or, at the very least, limiting their 
right to bear arms. 


Right to bear arms 

The right to keep and bear arms is 

granted and protected by the pro- 
visions of Section 8 of the Florida 
Declaration of Rights contained in 
the Constitution of 1968. 
Right to Bear Arms - The right of the people to 
keep and bear arms in defense of themselves 
and of the lawful authority of the state shall not 
be infringed, except that the manner of bear- 
ing arms may be regulated by law. 

This right is also protected by the 
second amendment to the Constitu- 
tion, U.S.C.A. - “A well regulated 
Militia, being necessary to the securi- 
ty of a free state, the right of the 
people to keep and bear arms, shall 
not be infringed.” 

While the constitutional guaran- 
tees sound broad and sweeping in 
scope, in recent years the courts have 
limited their application. 

(T)he right to keep and bear arms is not an 
absolute right, but is one which is subject to the 
right of the people through their legislature to 
enact valid police regulations to promote the 
health, morals, safety and general welfare of 


THE FLORIDA BAR JOURNAL/MAY 1982 


461 


CRIMINAL LAW 


the people. Rinzler v. Carson, 262 So.2d 661, 
(Fla. 1972). 

In fact, the legislature had enacted 
police regulations which are found 
throughout F.S. Chapter 790. Unfor- 
tunately, the legislature did not stop 
there, but went on to confound the 
law by enacting F.S. §790.25. 


Lawful ownership and possession 
of firearms 

By enacting F.S. §790.25, the legis- 
lature was attempting to promote 
firearms safety, and curb unlawful 
use of firearms while, at the same 
time not prohibiting the lawful pos- 
session and use of firearms. (F.S. 
§790.25(i)). In carrying out this de- 
clared policy, the legislature again 
interchaned the terms “weapons” 
and “firearms.” F.S. §790.25 provides 
in part: 
(2) Lawful uses - This section shall not author- 
ize carrying a concealed weapon without a 
permit, as prohibited by §§701.01 and §§790.02. 
The protections of this section shall not apply 
to the following: 
(3) Exceptions - The provisions of §§790.05 
and 790.06, shal] not apply in the following in- 
stances, and despite said sections, it shall be 
lawful for the following persons to own, 


i 
BLUDWORTH KRISCHER 


David Howard Bludworth has been state 
attorney for the 15th Judicial Circuit of Florida 
since 1972. He obtained his undergraduate 
and law degrees from the University of 
Florida, and served as assistant Attorney 
General of Florida and assistant county soli- 
citor for Palm Beach County, and also served 
by special appointment of the Governor of 
Florida as state attorney of Monroe County. 


Barry Krischer has served as an executive 
assistant state attorney of the 15th Judicial 
Circuit of Florida since 1973. He graduated 
from Brooklyn Law School in 1968 and pre- 
viously served as assistant district attorney in 
Kings County, New York. He previously 
wrote “Forfeitures and Electronic Surveil- 
lance” in The Florida Bar Journal. They write 
this column on behalf of the Criminal Law 
Section, Meredith J. Cohen, chairman, and 
James McGuirk, editor. 


462 


possess, and lawfully use firearms and other 
weapons, ammunition, and supplies for lawful 
purposes: 


(1) Any person traveling by private convey- 
ance when the weapon is securely encased, .. . 


(n) A person possessing arms at his home or 
place of business. 


(4) Construction - This act shall be liberally 
construed to carry out the declaration of poli- 
cy herein and in favor of the constitutional 
right to keep and bear arms for lawful purpos- 
es.” (Emphasis added). 


As can be seen, “weapon” and 
“firearm” are regularly interchanged, 
despite the fact that the definition of 
“weapon” in §790.001(3) excludes 
firearms. The Florida Supreme 
Court in Peoples v. State, 287 So.2d 
63 (1973), exempted a person in his 


“Weapon” and “firearm” are 
regularly interchanged, 
despite the fact that the 

definition of “weapon” in 
§790.001(3) excludes 
firearms 


home from a charge of carrying a 
concealed firearm based upon sub- 
section (3)(n) of $790.25. The Second 
District, when confronted with a 
concealed firearm in a vehicle in 
State v. Hanigan, 312 So.2d 785 
(1975) relied on the Peoples case to 
likewise exempt 

one who carries a concealed firearm in his ve- 
hicle, assuming, of course, that the firearm is 
securely encased. In view of the Declaration 
and Construction which are made a part of 
Section 790.25, we think it must. There is no 
logical basis upon which to distinguish para- 
graphs (e) and (n) of Section 790.25(3). (at 
page 788). 


The future of Ensor 


While the Ensor decision has been 
the cause of much teeth gnashing and 
hand wringing, its application and 
future are not secure. The court it- 
self placed a substantial limitation on 
the applicability of Ensor by con- 
cluding its opinion with the caveat: 


In our decision, we have not considered the 
effect of Florida’s weapon licensing provisions 
or the effect of the exceptions thereto. See 
Section 790.05; .06; .25, Fla. Stat. (1979). supra, 
at 355. 

Accordingly, the act of carrying a 
concealed firearm prohibited by FS. 
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$790.01, is limited by §790.25, and 
Ensor was never intended to contra- 
dict the Supreme Court’s ruling in 
Peoples, (supra). And yet, despite 
the court’s finding that §790.25 does 
provide exceptions to §790.01, the 
Third and Fourth District Courts 
have ruled to the contrary. See State 
v. Bryant, 373 So.2d 708 (Fla. 3d DCA 
1979); State v. Murray, Jr., 382 So.2d 
1372 (Fla. 4th DCA 1980); but also 
see to the contrary French v. State, 
279 So.2d 317 (Fla. 4th DCA 1973). 
Specifically, as to possession of a 
firearm in an automobile, the 
quandry set out above might be ren- 
dered moot by a piece of legislation 
in Tallahassee. H.B. 34 provides an 
amendment to 790.00192): 
Any firearm (including a starter gun) which is 
designed or may be readily converted to expel 
a projectile by the action of an explosive shall 
not be defined as a “concealed firearm” if the 
firearm is carried in a closed compartment 
located in the dashboard of a motor vehicle or 
if the firearm is a rifle or shotgun carried be- 
hind the front seat of a pick-up truck. 


Is Chapter 790 “void for vagueness” 
While it would result in substantial 
clarification of the issues, the pro- 
posed legislation would at, the same 
time, result in the engrafting of yet 
another exception onto a statute that 
is in dire need of legislative revision. 
Each time an attack on the constitu- 
tionality of Chapter 790 has been 
made, the courts have avoided the 
issue by resolving the appeal on other 
grounds, or by restricting its review 
to one or two sections of the entire 
chapter. The question is, does Chap- 
ter 790 overall provide “fair warning” 
to the citizens of this state? It is well 
settled that the fair warning require- 
ment of the due process clause pro- 
hibits the state from holding an 
individual “criminally responsible 
for conduct which he could not rea- 
sonably understand to be_ pro- 
scribed.” U.S. v. Harriss, 347 U.S. 
612, 617 (1954). 
A statute which either forbids or requires the 
doing of an act in terms so vague that men of 
common intelligence must necessarily guess at 
its meaning and differ as to its application vio- 


lates the first essential of due process of law. 
Brock v. Hardie, 154 So.2d 690 (Fla. 1934). 


In view of the varied interpreta- 
tions of §790.25 and its impact on 
790.01 by the courts of this state, is 
“ignorance of the law” truly no 
defense? 

Editor’s note: On March 22, 1982, 
Governor Graham vetoed the pro- 
posed concealed firearms bill. At 
press time, it was not known whether 
the legislature would try to override 
the veto or pass a substitute bill. o 


a 
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LAWYERS TITLE 
GUARANTY 
FUND 


News from Lawyers Title Guaranty Fund 


Florida’s attorney-owned, bar-related title insurer. 


1981 volume is second greatest 


The Fund set a new record in 
dollar volume in 1981. Fund mem- 
bers issued more than 143,000 
Owner and mortgagee policies, 
surpassing the previous year 
when slightly more than 140,000 
policies were issued. 

Despite a depressed housing 
market in the latter part of 1981, 
the year past was the most suc- 
cessful year in The Fund’s history. 
Total assets at year-end were 
more than $30 million and 
surplus to policyholders exceeded 
$11 million. 

The figures indicate that the 
nation’s oldest and largest bar- 
related title insurer has attained 
notable success in fulfilling its 
mission: keeping attorneys avail- 


able to real estate consumers by 
helping its members to serve their 
clients better. 


Legai credit union growing 


The Florida Legal Credit Union 
has grown steadily since its incep- 
tion in October 1979. More than 
720 persons have joined the 
FLCU since then, said Credit 
Union Manager Brenda Burton. 

More than 40 persons attended 
the annual meeting held earlier 
this year where President A. 


® 


The Law School Title Workshop 


These 


at Samford University’s 


students at the University of Florida 
Fund Vice President and Chief Title Attorney Robert H. Threadgill 
explained title examination techniques at The Fund’s annual workshop. 
In addition to the five Florida law colleges, the seminar was presented 
at Mercer University’s Walter F. George School of Law in Georgia and 


Cumberland Law School 


| 


listened intently as 


in Alabama. The 


program was capped off with a Law Day presentation May 1, at the 


University of Miami. 


Duane Bergstrom reported credit 
union assets of $180,000. 

All members of The Florida 
Bar, their immediate families, 
and employees are eligible to join 
the credit union by mailing a 
check for $5.25 per member to 
the Florida Legal Credit Union, 
P.O. Box 3685, Orlando, Florida 
32802. 

Ms. Burton will be happy to 
speak with callers personally con- 
cerning the advantages of payroll 
deduction, life-insured savings 
and signature loans. 

The Florida Legal Credit Union 
is centrally located just south of 
downtown Orlando at 32 W. Gore 
Street, in The Fund Headquarters 
building. 


Grants made to 
Florida law colleges 


Lawyers’ Title Guaranty Fund 
and the George B. Carter Founda- 
tion recently awarded their 
annual grants of $1,000 to sup- 
port teaching or research in real 
property law in Florida’s five law 
colleges. 

The grant program was initi- 
ated at the University of Florida 
in 1960 and has been expanded 
since then to include the law 
schools at Stetson University, 
Nova University, Florida State 
University and the University of 
Miami. 

The Fund also cooperates with 
the law colleges by awarding 
prizes for student essays related 
to real property law. An addi- 
tional offering is the annual work- 
shop at each law college with 
instruction on title examination 
and the closing of real estate 
transactions. 


By the staff of 
Lawyers’ Title Guaranty Fund 
Box 2671, Orlando, Florida 32802 (Adv.) 
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The entertainment 
lawyer 


By Elliot M. Zimmerman 

Mike Raffone, an insurance agent 
by day, studio engineer and club date 
musician by night, came to my office 
with urgent news. The lanky, denim- 
clad piano player slouched into my 
office chair sporting a thinning mod 
haircut. As Mike put his cigarette out 
on his faded jeans, and ground the 
ashes into my rug, I noticed a new 
crop of pockmarks on his chin. He 
gazed at me for a moment, smiled 
cadaverously, and said, “I've got a 
problem.” 

Mike explained that through his 
contacts in the record and film in- 
dustry, he had met one Rufus T. Star, 
male lead, producer, and casting di- 
rector of a film soon to be released 
by Hollywood Hotshots, Inc. In 
Star’s luxurious garden apartment 
on Florida’s Gold Coast, Mike found 
the perfect opportunity to play his 
original collection of songs which he 
always toted along with him in a 
green army knapsack. Star took a 
liking to one of the songs and asked to 
keep a cassette. Further, he indicated 
that Mike would be perfect for a bit 
part in the movie. The cassette given 
to Star bore proper notice of copy- 
right. 

Mike paused a moment, lit another 
cigarette, and blew a cloud of smoke 
in my general direction. His yellow 
fingers trembled with rage. “Do you 
know what that guy did to me?” Ap- 
parently, Star had convinced Mike 
to show up on location in the swamps 
of Lake Okeechobee for three con- 
secutive days. He had requested that 
Mike bring his piano and promised 
to reimburse him for the motel room 
in which Mike stayed as well as pay 
him scale for his appearance. At the 


end of the shoot, Mike submitted a 
bill for his time, travel and lodging 
expenses and blithely returned to 
South Florida upon receiving Star’s 
promise to put the check in the mail. 

The next time Mike saw Star was 
months later on the silver screen after 
he paid $10 to be admitted with his 
wife to the 7:15 showing of the 
movie A Night in Amnesia. Mike 
squirmed impatiently through the 
two-hour production hoping to catch 
a glimpse of himself. As it turned out, 
the film footage in which he had ap- 
peared had been left on the cutting 
room floor. As the final credits rolled, 
Mike rose from his seat in disgust. He 
and his wife walked up the lonely 
aisle. “Some big shot you are,” she 
hissed in his ear. Right then, through 
her consoling murmurs of endear- 
ment, Mike heard another sound. 
Whirling to face the screen, he could 
not believe his eyes or ears as he 
hears 60 seconds of his music ac- 
company the words “The End.” 

Mike was about to grind out 
another cigarette on his jeans when I 
offered him an ashtray. He stubbed it 
out angrily. “The guy ripped me off. 
You should know—you prepared the 
copyright on the piece two years be- 
fore I met Star. Furthermore, he 
never paid me for any of my ex- 
penses. What can I do?” 

Solutions to problems in the field 
of creative art were discussed at the 
first statewide Arts Law Seminar on 
November 6, 1981. We shall return 
for the solution to Mike’s problem in 
a moment. 

The seminar was held at the Metro- 
politan Museum and Art Center in 
Coral Gables. The Florida Bar Spe- 
cial Committee on Lawyers and the 
Arts sponsored the program with two 
objectives in mind: educating the 
Florida legal community to isolate 
and solve basic problems encountered 
in the field of arts and entertainment 
law, and to help the legal community 
become more available to the com- 
munity of creative artists via a plan to 
propose a designation in arts and en- 
tertainment law to The Florida Bar. 
If arts and entertainment lawyers 
could be identified as such by the 
general public in the Yellow Pages, 
or on a shingle, card or letterhead, 
able practitioners would be more 
readily available to the creative artist 


in times of need. The Florida Bar 
needs to approve such a designation 
to legitimize the entertainment lawyer 


Over 200 attorneys attended the 
seminar and their response was en- 
thusiastic. Included in the audience 
were local and national artists and 
musicians. 

The all-day seminar was pre- 
sented with the assistance of the 
Dade County Council of Arts and 
Sciences, and the Metropolitan Mu- 
seum and Art Centers. Special thanks 
to David B. Mitchell, chairman, Spe- 
cial Committee on Lawyers and the 
Arts; Robert White, chairman of the 
Board, Metropolitan Museum and 
Art Centers; Clara Boza, of the Dade 
County Council of Arts and Sciences; 
Bryan Mong, cameraman, The Video 
Collective; and the panelists who 
gave so much effort and time to get 
their respective messages to the cul- 
tural community. The program is 
available on videotape for those in- 
terested. 

The program featured the follow- 
ing topics and lecturers: Florida Art 
Indemnity Act for Museum Counsel; 
Why Artists Need Attorneys (lec- 
turer: Jan Van Der Mark, executive 
director Dade County Center for 
Fine Arts); Music Industry Law (lec- 
turer: Martin Silfen, New York Bar 
member, author, lecturer-PLI); 
Copyright and the Creative Artist 
(lecturer: John Cyril Malloy, copy- 
right attorney, professor in patent 
and trademark law at University of 
Miami); Visual Arts Law Panel (cast: 
Ilese Greenstein, New York visual 
artist, Nancy Magoon, fine arts col- 
lector, and Dorothy Baronsen Blau, 
Hokin Gallery, North Bay Village); 
and Issues in Taxation in the Arts, 
Not-for-Profit Incorporation (lec- 
turer: Francis Brogan, attorney in 
Florida, and lecturer). 

A systems approach is suggested to 
solve the mess created for the fic- 
tional Mike Raffone. A strong letter 
of representation listing all theories 
of liability should be sent to each 
possible defendant. If settlement 
cannot be reached within a fixed 
period of time, federal suit for copy- 
right infringement should be com- 
menced bootstrapping the ancillary 
state claims for breach of express 
contract. A sample letter of repre- 
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sentation follows: 


Dear Hollywood Hotshots, Inc., and 
Mr. Rufus T. Star: 

Please be advised that I have been retained 
to represent Mr. Mike Raffone in his claim for 
damages against Hollywood Hotshots, Inc., 
(hereinafter “Hotshots”), and Mr. Rufus T. 
Star, jointly and severally, because of an al- 
leged incident which occurred on or about 
January 1, 1982, in or near the swamps of Lake 
Okeechobee, Florida, wherein Hotshots and 
Star breached a contract for the employment 
of Mr. Raffone, and wherein Hotshots and Star 
did infringe the copyright owned and con- 
trolled by Mr. Raffone to his original musical 
composition registered as a published work in 
the U.S. Copyright Office under number PA 
35017. 

Mr. Star, individually, or, alternatively, on 
behalf of Hotshots, allegedly, did on the above 
date and place enter into an express contract 
with Mr. Raffone where it was agreed that Mr. 
Raffone was to do a bit part in the movie 
entitled A Night in Amnesia in return for 
scale payment for his appearance, travel, 
lodging, and piano expenses. Payment has 
been duly demanded, but neither Star nor 
Hotshots have paid. Account stated for $2500. 
See attached union rate schedule and travel, 
lodging, and piano mover expenses. 

Note, when parties manifest their agree- 
ment by words the contract is said to be ex- 
press. See 1 Corbin §18. Furthermore, this 
contract is not within the statute of frauds and 
a writing is not required for enforcement. See 
Rabel, “The Statute of Frauds and Compara- 
tive Legal History,” 63 L.Q. Rev. 174, 178 
(1947). 

Moreover, the movie released by Hotshots 
allegedly contains an original musical compo- 
sition written and recorded by Mr. Raffone. 
Mr. Star allegedly received a cassette copy of 
the copyrighted composition bearing proper 
copyright notice in his Florida garden apart- 
ment some two months ago at a meeting with 
Mr. Raffone. 17 U.S.C. §204(a) requires a 
writing to convey ownership in a copyrighted 


composition. Without a writing or a mechani- 
cal license, release of another’s copyrighted 
work may result in infringement. The reme- 
dies for infringement may be found in 17 
U.S.C. 501 et seq. Mr. Raffone may be en- 
titled to some or all of the following remedies 
if he proves his case of copyright infringement: 
Injunction, Impounding and Disposition of In- 
fringing Articles, Damages and Profits, Costs 
and Attorney’s Fees, and Seizure and For- 
feiture. 

In order for a plaintiff to prove a case of 
infringement, he must show copying has oc- 
curred. Copying may be inferred from a show- 
ing of similarity between the two works and 
by a showing that the alleged copier had ac- 
cess to the copyrighted work. See Arnstein v. 
Porter, 154 F. 2d 464 (U.S. Court of Appeals, 
Second Circuit, 1946). In the instant case, both 
elements are present. 

Should you desire to settle this matter amic- 
ably, kindly contact the undersigned within 
thirty (30) days of receipt of this letter. 

Govern yourself accordingly. 

Sincerely, 
Attorney for Mike Raffone 
If you get no response from this letter 
of representation, you must file suit 
on the 3lst day after the prospective 
defendants received it. Maintain 
your credibility! It is suggested that 
you consult Nimmer on Copyright, 
published by Matthew Bender, New 
York, and prepare a form copyright 
infringement complaint well in ad- 
vance of the 31st day. It is further 
suggested that anyone wishing to em- 
bark on a suit such as this read the 
following publications: Counseling 
Clients in the Entertainment In- 
dustry by Martin E. Silfen, published 
by PLI, New York, N.Y., The Nuts 
and Bolts of Copyright, Circular R-1, 


Copyright Office, Library of 
Congress, Washington, D.C., and 
Title 17, U.S.C., Copyrights. 

Respect is the key to the success- 
ful practice of entertainment law. 
Amidst the sea of half-remembered 
oral contracts so common in the en- 
tertainment field, the lawyer’s words 
must leave a permanent wake. Per- 
sons interested in seeing the field of 
entertainment law dignified by 
designation should contact Elliot 
Michael Zimmerman, The 2000 
Building, 2000 East Oakland Park 
Blvd., Suite 108, Ft. Lauderdale, 
Florida 33306, telephone (305) 565- 
6996. O 


Elliot M. Zimmerman is a private practi- 
tioner in Fort Lauderdale. He graduated from 
the Benjamin N. Cardozo School of Law in 
1979 and received his BBA, cum laude, from 
Bernard M. Baruch College in 1976. He has 
been a member of the American Society of 
Composers, Authors and Publishers 
(ASCAP) since 1973. 

He writes this article on behalf of the Special 
Committee on Lawyers and the: Arts, David 
Mitchell, chairman; column editor, Linda D. 
Weeks, department director, Michael A. 
Tartaglia. 


New Reference 
for Florida Attorneys 


ATLAS OF FLORIDA 


The new Atlas of Florida is the most comprehensive and authoritative reference book 
ever published about the state of Florida. Its 280 colorful pages are loaded with 
information - over 800 maps, graphs, tables, photographs and drawings illustrate the 
data. Many new physical maps and the 1980 census data on Florida's economy and 
population are presented. The useful text explains the concepts and an analysis of data 
is provided. Full 4-color printing throughout highlights and dramatizes the work. 


Governor Bob Graham has said, ‘‘the uses of this book are numerous . . . | appreciate 
the valuable facts and figures it makes available’’. 


CONTENTS 
Natural Environment 
Population 
History & Culture 
Economy 
Recreation & Tourism 
Transportation & 
Communication 
Planning & Energy 
County Statistics 
Gazetteer 
Bibliography 
Index 


COpies: 


Bill me. 


Order from: Heritage Resources 


ATLAS OF FLORIDA. $27.50 per copy, 
$2.00 postage and $1.10 Florida sales tax. 
TOTAL $30.60 


P.O. Box 6581 
Tallahassee, FL 32301 
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JUDICIAL ETHICS 


Association officer 


Advice was requested as to the 
propriety of a judge being president 
of a village association and serving on 
the board of directors of a townhouse 
association. It was the unanimous 
opinion of the six members respond- 
ing to the inquiry that a judge should 
not serve in either of these capacities. 

In Opinion 77-9, the committee 
held the wife of a judge may be a 
director of a condominium associa- 
tion, but seemed to indicate that this 
was only because the wife has, by 
amendment to the Canons in 1976, 
been exempted from restrictions 
applicable to members of the judici- 
ary. Canon 5B permits a judge to par- 
ticipate in civic activities that do not 
reflect adversely upon his impartiality 
or interfere with the performance of 
his judicial duties. Sub-paragraph 1 
of paragraph B, however, says that a 
judge should not serve if it is likely 
that an organization will be engaged 
in proceedings that would ordinarily 
come before him or would be 
regularly engaged in adversary pro- 
ceedings before any court. As one 
member put it, “With the volume of 
condominium litigation the 
many adverse interests in that type of 
an association that have to be repre- 
sented by the Board, it is my opinion 
that (the judge) should resign from 
these two positions in order to 
comply with Canon 5.” 


Income as PA stockholder 

A judge asked whether he may 
continue to receive a pro rata share of 
legal fees from a now dissolved pro- 
fessional association of which he was 
a one-third stock holder. He also 
asked if he may receive income from 
rental properties owned by the stock- 
holders of the professional associa- 


tion in their individual capacity—in 
essence if he may enjoy income from 
rental properties which he owns with 
other lawyers. In Opinion 76-1 the 
Committee on Standards of Conduct 
Governing Judges held it was per- 
missible for a judge to receive a pro- 
portionate share of fees earned prior 
to becoming a judge. Of the seven 
members of the committee who re- 
sponded all were unanimous that this 
conduct is permissible. 

As to the second question, in Opin- 
ion 76-20 and 78-19, we found no im- 
propriety with similar transactions. 
The responding members of the 
committee were, therefore, unani- 
mous in holding there was no impro- 
priety of receiving his share of the 
rent from investment properties 
owned by him and former members 
of his professional association. How- 
ever, the judge is advised that Canon 
5C(1) requires a judge to avoid finan- 
cial and business dealings that involve 
him in frequent transactions with 
lawyers and persons likely to come 
before the court on which he serves. 

Another inquiry concerned pro- 
priety of the arrangements made to 
dispose of his legal practice prior to 
becoming a general master. The 
function of the Committee on 
Standards of Conduct Governing 
Judges is to respond to inquiries as to 
prospective rather than past conduct. 
Therefore, the members of the com- 
mittee were unanimous that we 
should not answer that question. 
Opinion 74-4 and Opinion 76-6 may 
be of interest. 


Consumer compiaints on 
judge’s stationery 

This is in response to an inquiry re- 
questing the opinion of the Commit- 
tee on Standards of Conduct Govern- 
ing Judges about the propriety of a 
judge using his personal stationery, 
which identifies him as a judge, in 
making complaints to various busi- 
nesses. Furnished were examples of a 
complaint to an automobile dealer 
regarding the recent purchase of an 
automobile and a complaint to a util- 
ity company. 

Of the nine committee members 
responding, eight’ were of the opin- 
ion that it was improper to use sta- 
tionery that identifies the sender as a 


judge, in making complaints to 
business entities. Canon 5C(1) pro- 
vides a judge should “refrain from 
financial and business dealings that 
... exploit his judicial position .. . .” 
Automobile dealers and utility com- 
panies, as well as other business 
entities, are often parties to litiga- 
tion. Whether the judge intends to ex- 
ploit his judicial position or not, the 
recipient of the letter will regard it as 
an attempt to browbeat him, espe- 
cially if it is likely he may someday 
have to appear before the judge. 

It is true that a business entity 
might be well aware that the person 
making a complaint is a local judge 
and might feel compelled to take that 
complaint more seriously and make 
greater effort to see he is satisfied. 
That cannot be helped, but, a com- 
plaint on stationery which identifies 
the sender as a judge is tantamount to 
making a complaint while wearing 
judicial robes. Whether a judge re- 
ceives favorable treatment is not im- 
portant. The important thing is that it 
gives the appearance of impropriety. 


Condo association director 

This is in response to an inquiry as 
to the propriety of a judge acting asa 
director of a condo association. In 
Opinion 7/81 we said that Canon 5 
mandated a judge not serve in that 
capacity because of the volume of 
condominium litigation the 
many adverse interests in that type of 
association, it is likely the association 
would regularly engage in adversary 
proceedings before the courts. Of the 
eight members of the committee re- 
sponding all were unanimous that a 
judge should not serve. 


Serving on state committee 

In response to an inquiry if an ap- 
pellate judge can accept a position on 
the State’s Parole and Probation 
Commission Qualification Commit- 
tee, of the seven members of the 
Committee on Standards of Conduct 
Governing Judges responding, five 
were of the opinion that the judge 
could not. One member pointed out 
the volume of appeals handled by the 
district court of appeal would seem 
to militate against taking on any extra 
judicial duties. That member also 
indicated that these appointments 
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are political in nature and would 
involve a judge in the political pro- 
cess of the Executive Department, 
which could prove to be controversial. 

Two members pointed out that the 
appellate courts receive appeals 
and writs under RCP 3.850 with 
respect to the Commission’s activities 
and compliance with F.S. Chapter 
947. It was felt that this would place 
the judge in the position of assisting 
in the selection of parole and proba- 
tion commissioners on the one hand, 
and reviewing the action of those 
same commissioners in the capacity 
as a judge. 


Serving as fiduciary 

A judge inquired whether he could 
act as resident agent for an ancillary 
estate. In our Opinion 73/3 we ad- 
vised that appointment as ancillary 
administrator of an estate was con- 
sistent with the Code of Judicial 
Conduct. However, of the six mem- 
bers of the Committee on Standards 
of Conduct Governing Judges 
responding to this inquiry, four were 
of the opinion that it was improper 
for the judge to act as resident agent 
for an estate. The reasons for the 
majority opinion are as follows: 

Canon 5(d) of the Code of Judicial 
Conduct, as an exception to the 
general rule to the contrary, permits 
a judge to serve as a fiduciary “for 
members of his family.” Because 
(your) only relationship to the de- 
cedent is that she was a friend of 
(your) mother’s, (you) do not fall 
within that enumerated exception. 
Therefore, (you) should not become 
an agent for the ancillary personal 
representative because it will tend to 
permit (you) to do indirectly what 
(you) could not do directly and fur- 
ther create the appearance of impro- 
priety banned by Canon 2 for the 
following reasons: 


(a) Any ancillary personal representative 
must employ a member of The Florida Bar un- 
less the personal representative is the sole 
interested party in the decedent's estate. State 
ex rel. Falkner v. Blanton, 297 So.2d 825 (Fla. 
1974). Ordinarily, therefore, the attorney for 
the fiduciary serves as resident agent as 
expressly permitted by Florida Rule of 
Probate and Guardianship 5.110(b) unless the 
attorney is not a resident of the State of 
Florida. Consequently, there is no need to 
accept this appointment unless the attorney is 
not a resident of the State of Florida. 


(b) Were (you) to accept the appointment 
as resident agent, it might create the appear- 
ance that (you are) aiding a nonresident attor- 
ney, and thereby circumvent Falkner v. 
Blanton, supra, even though the nonresident 
ancillary personal representative might be a 
member of The Florida Bar. 

(c) If, however, the attorney for the estate is 
not in fact a member of The Florida Bar, then 
(you) would be directly aiding and abetting 
that attorney in the unauthorized practice of 
law. 


Wife transcribing testimony 

This is in response to an inquiry as 
to the propriety of a judge’s wife 
typing transcripts of testimony taken 
at trials over which he presides. Of 
the nine members responding to this 
inquiry, four were of the opinion that 
there was no impropriety because 
the typist has no discretion as to what 
she types and, if she should make 
alterations in the transcript, they 
would be noted by the court 
reporter when he compares the 
transcript with his notes. 

One of our members felt it was 

inadvisable for the wife to work for 
the service designated as the judge’s 
official court reporter. Four of our 
members expressed some strong 
reservations concerning the judge’s 
designation of his wife’s employer as 
the official court reporter. As one of 
our members put it: 
Our committee ruled that there was no 
impropriety in the summer employment of 
judges’ children in the state attorney’s office or 
in the office of the clerk of the circuit court, 
opinions number 5/80 and 6/80. In ruling on 
those inquiries, however, our vote was based, 
in large part, on the independence of the office 
of the state attorney and the office of the clerk 
of the circuit court from the judge. In this case, 
I do not sense that the decision for the designa- 
tion of the wife’s employer is independent of 
the judge, but rather that it is under his total 
control. There is stiff competition in our circuit 
for this work. 

In short, the judge may place himself in a 
position of criticism because his wife and her 
employer have, apparently, been given an 
advantage due to his position as judge. 

Finally, one of our members 
suggested, in the event that particular 
reporting service was used, that the 
service prescreen the transcripts so 
that his wife would not have occasion 
to transcribe a proceeding over 
which the judge presided. 0 


James T. CARLISLE 
Chairman, Committee on Standards 
of Conduct Governing Judges 


What can you do to helpa 
lawyer friend who has a 
drinking problem? 


You don’t help by just 
covering up for your friend, 
pretending there isn’t a prob- 
lem. People who have alcohol 
problems can’t begin to help 
themselves until they recog- 
nize they have a problem. So 
don’t think you're helping 
someone by enabling him or 
her to continue denying the 
problem. 


You can help by honestly 
telling your friend that you are 
worried about what you see 
happening. Tell your friend 
how you feel about his or her 
drinking, and be very specific 
about situations and problems 
caused by your friend’s drink- 
ing. It might mean a lot coming 
from you, and might help your 
friend begin taking a hard, 
honest look at what’s happen- 
ing. 


And you might suggest your 
friend call our confidential, no- 
cost HOTLINE, for access to 
our statewide NETWORK of 
Florida lawyers who have 
learned successful recovery 
from their own alcohol prob- 
lems. We'll share what we've 
found. 


We know how 
your friend feeis 


(813) 957-0051 
Florida Lawyers’ 
Recovery Network 
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A System To Grow On 


Comptek developed the Barrister Law Office 
Management Systems to enhance attorney 
productivity by streamlining key areas within the law 
office. Barrister will handle your word processing 
needs—documents, letters, wills and 
contracts—faster and easier than you ever thought 
possible. The system also performs a long list of 
accounting functions, from timekeeping and 
automatic billing, to general ledger accounting, 
collections and management reporting. Specialized 
legal functions, such as docketing, conflict of 
interest checking, and litigation support, are also 
available. 


And Barrister offers options to give you the utmost 
flexibility—like an interface to research data bases, 
or the capacity to link to laser and ink jet printers 
for optimum speed. 


Available in seven different models, there are 
Barrister Systems for every firm, large and small 
alike. And all models are compatible so your system 
Can grow as you grow. Obsolescence is never the 
case with Barrister. 


* Registered Trademark of Comptek Research Inc. 


Begin improving the productivity of your firm today. 
Write or phone for more information. 


See you at annual convention 
at Disney World—Booth 8! 


| 
| 


1926 Harrison Street 
Hollywood, FL 33020 
Telephone (305) 923-4343 


COMPTEK 


| m4 RESEARCH INC. 


Office Automation Division 
| Please Rush Information On The Barrister System 


Address 


| City/State 
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LOCAL GOVERNMENT LAW 


Constitutional home rule 
of unchartered counties 
—fantasy or fact? 


By Louis C. Deal 

Historically, counties are political 
subdivisions of the state and are but 
an agency or arm of state govern- 
ment. They constitute the machinery 
through which the powers of the 
state are exercised.! Counties have no 
inherent powers but derive their 
powers from the sovereign state and 
are not independent governmental 
entities.2 Subject to constitutional re- 
straints on the state’s lawmaking 
power, the state legislature has 
plenary control over county govern- 
ment.’ Although the Constitution Re- 
vision Commission recommended 
that counties shall have the power of 
self-government except as otherwise 
provided by general or special law, 
the legislature’s proposal, now §1(f) 
of article VIII of the 1968 Constitu- 
tion, effected the reverse. 

For noncharter counties, the 1968 
revision of the Florida Constitution 
in no way altered these historical, 
fundamental tenets of constitutional 
state and county government and 
their relationship politically and 
governmentally one to the other. In- 
deed, §5(c) of article II of the 1968 
Constitution (powers and duties of 
state and county officers shall be 
fixed by law); §1(a) of article VIII 
(counties may be created, abolished 
or changed by law); and §1(f) of 
article VIII (nonchartered counties 
shall have such power of self- 
government as is provided by 


general or special law, and may enact 
county ordinances—not in conflict 
with a municipal ordinance, not in- 
consistent with general or special 


law), operate not only to preserve 
and carry forward into the post-1968 
Constitution era these fundamental 
concepts and principles of govern- 
mental law, but reinforce them. 

Any right of autonomous self- 
government nonchartered counties 
may lay claim to is dependent upon 
the good graces of the state legisla- 
ture which, unless otherwise circum- 
scribed or inhibited by express or 
implied constitutional limitations, is 
the reservoir of the state’s residual 
sovereignty. Ironically speaking, one 
might say the 1968 constitutional re- 
visor played a shell game with the 
electorate. 

Section 1(a) of article VIII of the 
1968 Constitution directs the state 
to be divided by law into political 
subdivisions called counties and pro- 
vides that counties may be created, 
abolished or changed by law.® 

Subject to other constitutional re- 
straints, §1(a) of article VIII stand- 
ing alone operates to vest in the 
Florida Legislature plenary con- 
trol over nonchartered counties. 
There is no constitutional prohibition 
against withdrawing from or enlarg- 
ing the powers of constitutional state 
or county officers, so long as their 
duties as defined by the Constitution 
are not interfered with.® Article II, 
§5(c) explicitly ordains that the 
powers and duties of both state and 
county officers shall be fixed by 
statute and whatever the legislature 
has validly “fixed,” it may unfix. 

Section 1(f) of article VIII of the 
current constitution sets forth the 
prescription for unchartered county 
government. This constitutional pro- 
vision does not confer a direct power 
of self-government on the unchartered 
counties and it is not self-executing. 
(A self-executing constitutional pro- 
vision requires no legislative action 
to put its terms into operation.’) It 
plainly says that nonchartered coun- 
ties “shall have such power of self- 
government as is provided by gen- 
eral or special law.” What Florida’s 
unchartered counties actually pos- 
sess and enjoy today is “legislative” 
home rule which future legislatures 
may undo. 

The 1969 and 1971 Legislatures did 
in fact bestow upon nonchartered 
counties a large measure of self- 
government. The 1969 Legislature 


enacted, Fla. Laws, Chapter 69-234, 
(codified as F.S. §125.65 1969), titled 


An Act relating to county government; pro- 
viding that counties shall have all powers of 
local self-government . . . to enable them to 
conduct county government, perform county 
functions and render county services and to 
exercise any such power for county purposes, 
for the health, safety or welfare of the citizens, 
not inconsistent with general or special law; 
providing home rule powers of counties 


Section | of the Act ordained that 
in accordance with the provisions of 
article VIII, §1 of the state constitu- 
tion, counties should have all powers 
of local self-government, including 
governmental, corporate and pro- 
priety powers to enable them to con- 
duct county government, perform 
county functions and render county 
services, and could exercise any such 
power for county purposes, for the 
health, safety or welfare of their citi- 
zens, not inconsistent with general or 
special law. Section 4 of the Act 
specified that it was to be so con- 
strued as to secure for the counties 
the broad exercise of home rule 
powers granted by the constitution. 
The statute was amended in 1970 to 
provide that the legislative powers 
referred to in the statute “shall be 
exercised by the board of county 
commissioners by the enactment of 
county ordinances pursuant to law. 
The execution of executive authority 
referred to in the act may be by reso- 
lution pursuant to law.”8 


Both the title and body of Ch. 69- 
234 clearly evince the legislative pur- 
pose to confer “legislative” home rule 
on, or to delegate self-government 
power to, the nonchartered counties. 
But this declaration of legislative in- 
tent failed to impress the Supreme 
Court. In Davis v. Gronemeyer, 251 
So.2d 1 (Fla. 1971), the court, while 
admitting that the general language 
of Ch. 69-234 “apparently covers 
both section 1(f), relating to non- 
charter counties, and section 1(g) re- 
lating to charter counties,” but with- 
out making any determination that 
the enactment of Ch. 69-234 was 
beyond the legislature’s power or 
that any controlling constitutional 
provision had been contravened, 
stated that nonchartered counties 
had home rule power only to the 
limited extent provided by article 
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VIII, §6(d) of the 1968 Constitution. 
The court summarily held that Ch. 
69-234 “insofar as it purports to grant 
broad home rule powers to counties 
must be and is hereby limited in ef- 
fect to charter counties,” with the 
single exception of the power con- 
ferred by §6(d) of article VIII 
which empowers counties to amend 
or repeal local laws relating only to 
unincorporated areas of a-county on 
the date article VIII took effect.® 

The 1971 Legislature enacted Fla. 
Laws Ch. 71-14, (§1 of which was 
codified as F.S. §125.01), titled “An 
Act relating to county government; 
providing for the powers of boards 
of county commissioners . . . .” F.S. 
§125.01 provides that the “legisla- 
tive and governing body of a county 
shall have the power to carry on 
county government (and) to the 
extent not inconsistent with general 
or special law, this power shall in- 
clude, but shall not be restricted to” 
[the general powers enumerated in 
F.S. §125.01(1)(a) - (w), 1971, now 
subsection (1)(a) - (y)]. 

Section 6 of Ch. 71-14, codified as 
F.S. §125.01(3)(b), directs that the 
statute be liberally construed in order 
to carry out effectively the purpose 
of the Act to secure for counties the 
broad exercise of home rule powers 
authorized by the constitution. 

The statute also provides, inter 
alia, that the governing body of a 
county may adopt ordinances and 
resolutions necessary for the exercise 
of its powers; authorizes that body to 
perform any other acts not inconsist- 
ent with law which are in the com- 
mon interests of the people of the 
county; and authorizes the exercise 
of all powers and privileges not spe- 
cifically prohibited by law. (F.S. 
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attorney general of the State of Florida for the 
past 15 years. He presently servesas the director 
of opinions of the Department of Legal Af- 
fairs. A 1949 graduate of Stetson University 
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the general practice of law in St. Petersburg. 
He is a member of The Florida Bar, the Ameri- 
can Bar Association, the Association of Trial 
Lawyers of America, and the American Judi- 
cature Society. 

He writes this column on behalf of the Local 
Government Law Section, David E. Cardwell, 
chairman; Sandra Anderson, editor. 


§125.01(1)(t) and (w)) Section 2 of 
Ch. 71-14, codified as F.S. 
§125.01(3)(a) provides that no enum- 
eration of powers in §125.01 shall be 
deemed exclusive or restrictive, but 
shall be deemed to incorporate all 
implied powers necessary or incident 
to carrying out such enumerated 
powers. Section 3(1) of Ch. 71-14 re- 
pealed numerous sections of former 
Ch. 125, 1969, including §125.65—the 
very statute which the Supreme 
Court undertook to limit in effect 
to charter counties in Davis v. Grone- 
meyer, supra, and numerous sections 
in former Chs. 126, 129, 133, 135, 
150, 156, 161, and 163, F.S. 1969. 
However, §3(2) of Ch. 71-14 express- 
ly provides that the repeal of the 


Thus Ch. 71-29 was but a 
step in and part of the 
legislative process of 

delegation of the power of 

self-government to 
nonchartered county 
government 


enumerated sections of the statutes 
was not to be deemed to repeal or 
limit the powers of the board of 
county commissioners, but “shall be 
deemed to continue and expand such 
powers and remove certain limita- 
tions heretofore prescribed by law.” 

Although the statutory revisor 
codified and published a similar pro- 
vision in the Municipal Home Rule 
Powers Act, §5 of Fla. Laws Ch. 73- 
129, now appearing at F.S. §166.042 
(1), the revisor failed to codify and 
publish §3(1) and (2) of Ch. 71-14 in 
Florida Statutes 1971 or following 
compilations or publications. The 
statutory inn was full and the legis- 


_ lative innkeeper turned away the 


legislature’s creative product. Al- 
though no Florida appellate court has 
passed on the legal consequence of 
any such omission by the revisor 
upon subsequent biennial publica- 
tions or reenactments of Florida Sta- 
tutes, it would seem that the powers 
the legislature gave by §3(2) of Ch. 
71-14 could not be taken back or 
withdrawn where such change by the 
statutory revisor has never been 
brought to the attention of the legis- 
lature by way of a revisor’s bill. 
The 1971 Legislature also enacted 
Fla. Laws Ch. 71-29, which repealed 
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numerous population acts but ex- 
pressly provided that all of the enum- 
erated acts affecting a particular 
county or counties were to become 
ordinances of an affected county on 
the effective date of Ch. 71-29, sub- 
ject to modification or repeal as were 
other ordinances. Section | of Ch. 71- 
29 states that 


(t)he constitution and general laws of Florida 
have provided home rule powers to munici- 
palities and counties, except as limited by law 
(and) ... (i)t is also the intent of the legislature 
to enact additional general legislation to ex- 
pand the home rule powers of local 
government. 


Thus, Ch. 71-29 was but a step in 
and part of the legislative process 
of delegation of the power of self- 
government to nonchartered county 
government. The time of creation 
had come to an end, and by the grace 
of the Florida Legislature, the non- 
chartered counties were endowed 
with self-governing power, albeit 
subject to the whim of future legis- 
latures. Some seven years later, the 
Florida Supreme Court swang into 
line and sanctified the legislative 
handiwork. 

In Speer v. Olson, 367 So.2d 207 
(Fla. 1978), the Florida Supreme 
Court, at 210, noted that F.S. Ch. 
125, implements article VIII, §1(f) of 
the 1968 Constitution. This provision 
gives nonchartered counties such 
powers of self-government as are 
provided by general or special law, 
and authorizes them to enact ordin- 
ances which are “not inconsistent 
with general (or special law).” The 
court in Speer stated that “(t)he in- 
tent of the Legislature in enacting the 
recent amendments to Chapter 125, 
Florida Statutes, was to enlarge the 
powers of counties through home 
rule to govern themselves.”!® 

The Speer decision, at 211, holds 
that the first sentence of F.S. §125.01 
(1), “(t)he legislative and governing 
body of a county shall have the 
power to carry on county govern- 
ment,” grants to the governing body 
of a nonchartered county the full 
power to carry on county govern- 
ment; and unless the legislature has 
preempted a particular subject re- 
lating to county government by 
either general or special law, the 
county governing body, by reason of 
this sentence, has full authority to act 
through the exercise of home rule 
power. Speer also stands for the 
proposition that where no general or 
special law exists which either specif- 
ically authorizes or restricts a non- 
chartered county with respect to a 
particular subject relating to county 


4 


government, the first sentence of 
§125.01(1) empowers the county’s 
governing body to proceed under its 
home rule power to accomplish any 
county purposes through the enact- 
ment of a county ordinance or, where 
appropriate, resolution.!! 

Although $5(c) of article II was not 
considered by the court in the Speer 
decision, the resultant legal conse- 
quence of that decision would ap- 
pear to be that the delegation of 
home rule power made by the first 
sentence of §125.01(1) operates to 
fix by law the powers and duties 
of county officers within the mean- 
ing of article II, §5(c) insofar as that 
constitutional provision pertains to 
and embraces the members of 
boards of county commissioners of 
the unchartered counties. 

So it is that the governing body of 
an unchartered county may exercise 
its home rule authority to carry on 
county government to accomplish 
any valid county (or dual county- 
state) purpose so long as its action is 
not inconsistent with general or 
special law or expressly or implicitly 
inhibited by constitutional 
visions. In State v. Orange County, 
supra, at 312, the Supreme Court 
seems to have adopted “(f)or a defi- 
nition of the meaning of the word ‘in- 
consistent, in this context” the 
definition of that term set forth in 
State ex rel. Dade County v. 
Brautigam, 224 So.2d 688, 692 (Fla. 
1969): “The word ‘inconsistent’. . . 
means contradictory in the sense of 
legislative provisions which cannot 
coexist.” !2 

The district court also found that 
although legislation may be concur- 
rently enacted by state and local 
governments in areas not preempted 
by the state, concurrent legislation 
enacted by municipalities may not 
conflict with state law and if conflict 
arises, state law prevails. The court 
further found that an ordinance 
which supplements a statute’s restric- 
tion of rights may coexist with that 
statute, but an ordinance which 
countermands rights provided by a 
statute must fail. There exists no 
general rule for determining what is a 
county purpose, so each case involv- 
ing that question must be decided as 
it may arise.'’ F.S. §125.65, 1969, in 
effect says it is any local activity, 
function, purpose or service per- 
formed or rendered “for the health, 
safety or welfare of (the citizens of a 
county), not inconsistent with 
general or special law.”!4 


F.S. §125.01(1)(w) says any acts 


taken in the common interest of the 
people of the county not inconsist- 
ent with law are county purposes. 
Certainly those functions, powers, 
and purposes enumerated in particu- 
lar statutes may be taken to constitute 
valid county purposes, at least until 
the appellate courts might determine 
otherwise; e.g., F.S. §125.01(1), and 
other sections of Ch. 125; in those 
statutes enumerated in §3(1) of Ch. 
71-14 as discussed, supra, which were 
by the terms of §3(2) of Ch. 71-14 
“deemed to continue and expand 
(the) powers” of the nonchartered 
counties; those contained in any 
validly enacted subsistent local or 
special law (or population act con- 
verted to ordinances by Fla. Laws 
Ch. 71-29); or any general law and 
the existing body of decisional law on 
the validity of various activities of 
and statutes pertaining to nonchar- 
tered counties. 

As to dual county-state purposes, 
see, e.g., Amos v. Mathews, supra; 
State v. Gordon, 189 So. 437 (Fla. 
1939); Town of Palm Beach v. City of 
West Palm Beach, 55 So.2d 566 (Fla. 
1951), and Cf., City of St. Petersburg 
v. Briley, Wild and Assoc., Inc., 239 
So.2d 187 (Fla. 1970). O 


'See, e.g., Keggen v. Hillsborough County, 
71 So. 372 (Fla. 1916); Amos v. Mathews, 126 
So. 308 (Fla. 1930); Kaulakis v. Boyd, 138 So.2d 
505 (Fla. 1962); 20 C.J.S. Counties §1. 

2See, e.g., Amos v. Mathews, supra; Gess- 
ner v. Del-Air Corporation, 17 So.2d 522 (Fla. 
1944). 

3See, e.g., Amos v. Mathews, supra; Board 
of Com’'rs. v. Board of Pilot Com’rs., 42 So. 
697 (Fla. 1906); Carlton v. Mathews, 139 So. 
815 (Fla. 1931); State v. Special Road and 
Bridge District No. 9 of Polk Co., 13 So.2d 
801 (Fla. 1943); Cf. Cross Key Waterways v. 
Askew, 351 So.2d 1062 (Fla. 1st DCA 1977), 
affirmed and opinion concurred with, Askew 
v. Cross Key Waterways, 372 So.2d 913 (Fla. 
1978), stating that counties and municipalities 
have no constitutionally vested jurisdiction in 
the regulation of the earth, water and air with- 
in their confines; the power exercised or with- 
held by these governments is the state’s power 
appropriately delegated; and that the jurisdic- 
tion of every county, charter or noncharter, is 
subject to qualification by law. Id. at 1065. 

4See D’Alemberte, Commentary on §1(f), 
article VIII, Fta. Const., 26A F.S.A. 270. 

5Cf. Advisory Opinion to Gov. Request of 
July 12, 1976, 336 So.2d 97 (Fla. 1976), holding 
that inasmuch as the Florida Legislature has 
power to create, alter and abolish both coun- 
ties and municipalities, it was well within its 
power to enact a statute defining what a muni- 
cipality is and what a county is for suspension 
of county officers pursuant to article IV, §7(a) 
of the Florida Constitution, 1968 Revision. 

SAmos v. Mathews, supra; cf. Cross Key 
Waterways v. Askew, 351 So.2d 1062, 1065 
(Fla. Ist D.C.A. 1977), holding that the Florida 
Constitution does not forbid state reclamation 
of regulatory power from local government 
and its reassignment to state agencies. 

7Cf., e.g., Coleman v. State, 159 So. 504 
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(Fla. 1935); Lewis v. Florida State Board of 
Health, 143 So.2d 867 (Fla. Ist D.C.A. 1962); 
Jackson v. Consolidated Gov. of City of Jack- 
sonville, 225 So.2d 497 (Fla. 1969); In re Ad- 
visory Opinion to the Governor, 225 So.2d 512 
(Fla. 1969); Hertz Corporation v. Walden, 299 
So.2d 121 (Fla. 2nd D.C.A. 1974), adopted as 
decision of the Florida Supreme Court, 320 
So.2d 385 (Fla. 1975). 


5See Fla. Laws Ch. 70-452, §3, codified as 
Fa. Stat. §125.65(2) (1970 Supp.). Article 
VIII, §2 of the 1968 Contitution directly con- 
ferring home rule powers on Florida’s munici- 
palities, and the construction of that provision 
in State v. City of Sunrise, 354 So.2d 1206 (Fia. 
1978). 


°Cf. State ex rel. Volusia County v. Dickin- 
son, 269 So.2d 9 (Fla. 1972), in which the court 
observed, albeit by way of dictum, “Non- 
charter counties, on the other hand, shall only 
have the power of self-government as is pro- 
vided by general or special law.” And see, 
D’Alemberte, commentary on FLA. Const. art. 
VIII, §1 26A F.S.A. 2.71, stating that while 
charter counties and nonchartered counties 
apparently start from different poles in their 
relationship with legislative enactments, both 
could conceivably, be the same depending on 
the legislation adopted; and the commentary 
on §1(f), at 270, observing that in any case, 
county governments may be delegated or 
granted powers by the legislat ire to operate as 
self-governing units, and that absent a charter, 
the county government may be delegated all 
powers of self-government except the power 
over municipal ordinances. 


0Cf., State v. Orange County, 281 So.2d 310 
(Fla. 1973), noting that the unquestioned ob- 
ject of §1(f) of article VIII is to authorize the 
governing body of a nonchartered county to 
enact county ordinances not inconsistent with 
general or special law, and to do away with the 
local bill. Id. at 312. See also Speer v. Olson, 

supra, at 211. 

"See also, Attorney General Opinion 081- 
48, June 23, 1981, concluding that in the ab- 
sence of any provision of general or special 
law restricting or prohibiting a noncharter 
county from adopting a home rule ordinance 
relating to payments “on account of sickness” 
to its employees for the purposes of the Social 
Security Act and implementa! federal regula- 
tions, the county had the authority to proceed 
under its home rule powers to enact an 
ordinance providing for such payments to its 
employees. 

12Cf., City of Miami Beach v. Rocio Corp., 
404 So.2d 1066 (Fla. 3d D.C.A. 1981), review 
denied and dismissed, City of Miami Beach v. 
Rocio Corp. et al., Case Nos. 60,656 & 60,657, 
Supreme Court of Florida, filed September 
28, 1981, holding that while the Florida Con- 
dominium Act, FLa. Stat. Ch. 718, did not 
expressly preempt to the state the subject of 
condominium conversion, a municipal home 
rule ordinance restricting ocndominium con- 
versions under authority derived from the 
Municipal Home Rule Powers Act, FL. Stat. 
Ch. 165, was inferior to state law and must fail 
when conflict arises. 

13 See, e.g., Commissioners of Duval Coun- 
ty v. City of Jacksonville, 18 So. 339 (Fla. 
1895); Board of Com’rs. v. Board of Pilot 
Com’rs., supra; Florida Power Corp. v. 
Pinellas Utility Board, 40 So.2d 350 (Fla. 1949). 

'4Cf., Saunders v. City of Jacksonville, 25 
So.2d 648, 650 (Fla. 1946), stating that a muni- 
cipal purpose comprehends all activities es- 
sential to the health, morals, protection and 
welfare of a municipality. 


471 


3 


Effective Legal Writing 


Recognizing that many law 
students today are “bright illiterates,” 
University of Florida College of 
Law lecturer and writing director 
Gertrude Block assembled Effective 
Legal Writing: A Style Book for Law 
Students and Lawyers. 

The 152-page writing guide, 
published last year by The Founda- 
tion Press, Inc., offers practical 
advice for anyone wanting to im- 
prove his writing. 

The first 100 pages of the book 
take the reader from rudimentary 
rules of grammar and punctuation 
through expository and argumenta- 
tive writing. The last third of the 
book is devoted to practice exercises. 

A recent New York Law Journal 
review of Block’s book compared the 
work to William A. Strunk, Jr.’s 
classic, The Elements of Style, and 
said it belonged “on the bookshelf of 
every legal writer who would like to 
improve his or her handiwork.” 

The book is available in paperback 
for $5.95 from The Foundation Press, 
Inc., Mineola, N.Y. 


1982 Credit Manual 


The 1982 edition of the Credit 
Manual of Commercial Laws, a 
reference work offering data on legal 
aspects of credit, has been published 
by the National Association of Credit 
Management. 

Since it first appeared in 1908, the 
Manual has been a source that 
business, credit and finance profes- 
sionals, as well as attorneys and 
accountants, have turned to for 
guidance. 

Completely updated by legal and 
financial experts, the 74th edition 
expands its coverage of all important 
areas of business law. It includes a 
series of special reports on new 
developments in significant areas, 
plus a rundown of the most recent 
changes made by federal and state 
legislatures. 

Included in the special reports are 
articles on the Bankruptcy Code, the 
Uniform Commercial Code and laws 
on charging interest. 

The 1982 Credit Manual (ISBN 0- 
934914-42-7) is more than 1,000 pages 


long. It is indexed by state and 
subject. It may be ordered by writing 
the Service Corporation of NACM, 
Attn. Publications Department, MR- 
121, 475 Park Avenue South, New 
York, New York 10016 or by calling 
(212) 578-4432. The price is $35 per 
copy. Prepaid orders will save an 
additional $2 on shipping and 
handling. 


Regulation of Lawyer 
Advertising 


State ethics codes provisions 
regulating lawyers’ communications 
to the public through advertising and 
solicitation often create serious ques- 
tions about satisfying the public’s 
needs for information about legal 
services and, in some cases, questions 
of violation of constitutional rights of 
attorneys, reports American Bar 
Foundation Research Attorney Lori 
B. Andrews. 

Her findings are presented in 
“Lawyer Advertising and the First 
Amendment” in the No. 4 issue of the 
1981 American Bar Foundation 
Research Journal. 

According to Canon 2 of the ABA 
Model Code of Professional Respon- 
sibility, “A lawyer should assist the 
legal profession in fulfilling its duty 
to make legal counsel available.” But 
many of the current advertising and 
solicitation rules, Andrews finds, 
“impede the public from getting 
necessary information and reduce 
the effectiveness of lawyers’ 
attempts to communicate with 
potential clients.” 

Last year, observes Andrews, the 
U.S. Supreme Court in Central 
Hudson v. Public Service Commis- 
sion analyzed its own holdings in the 
various commercial speech cases and 
made its first attempt to provide 
comprehensive commercial speech 
guidelines undergirded by a 
coherent theory. 

In the major portion of “Lawyer 
Advertising and the First Amend- 
ment,” Andrews demonstrates how 
the Central Hudson standard can be 
applied to the various advertising 
and solicitation provisions of the 
state codes of professional responsi- 
bility both in the 31 states using a 


“regulatory approach,” holding that 
promotional communications may 
include only specified items, and in 
the 19 states taking a “directive 
approach,” prohibiting false, fraudu- 
lent, misleading, or deceptive (and 
sometimes self-laudatory or unfair) 
advertising. 

Subscriptions to the American Bar 
Foundation Research Journal ($20 
year) or single copies ($5.50), or 
offprints ($2.50 plus $1.50 for ship- 
ping and handling) are available at 
1155 E. 60th St., Chicago, Illinois 
60637. 


Atlas of Florida 


The Atlas of Florida, Edward A. 
Fernald (editor). Tallahassee: 
Florida State University Founda- 
tion, Inc., 1981. xi and 276 pp., maps, 
diagrams, tables, photos, graphs, 
selected statistics, gazetteer, bibli- 
ography, and index. $27.50 (retail), 
cloth. Heritage Resources, P.O. Box 
6581, Tallahassee, FL 32301. 

The Atlas of Florida is an entirely 
new publication which includes 
sections on the state’s natural envi- 
ronment, population, history, 
economy, recreation and tourism, 
transportation and communication, 
and energy, planning and Florida’s 
future. The latest data from state and 
federal agencies have been used, 
including all U.S. Bureau of the 
Census 1980 population data re- 
leased through September 1981. The 
atlas maps have been reproduced in 
full color. 

The atlas will be a source of up-to- 
date knowledge of Florida for the 
general reader. It will serve a wide 
variety of educational and 
informational purposes. It is a crucial 
reference tool for schools, busi- 
nesses, and government agencies. 


Secretaries’ Handbook 


G. & C. Merriam Co. has recently 
published Webster's Legal Secre- 
taries Handbook, a detailed presen- 
tation of the administrative functions 
performed in law offices. The book 
is designed to make legal offices 
more efficient with a minimum of 
supervision by providing secretaries 
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and legal assistants with “how-to” 
information. 

The Handbook contains 145 
illustrations, diagrams, tables, and 
many facsimilies of legal documents 
and correspondence. It also has a 
comprehensive index and a 20-page 
bibliography divided into subject 
categories. 

The handbook stresses the organi- 
zation and administration of a law 
office and is specifically prepared 
for practicing secretaries and assis- 
tants, and for lawyers as well. 

The 660 pages of Webster's Legal 
Secretaries Handbook encompass 
useful and detailed information on 
law office secretarial procedures. 

The book costs $10.95 and is avail- 
able in hardback at book stores and 
stationery and office supply dealers. 


Age Discrimination 


Shepard’s/McGraw-Hill recently 
published Age Discrimination, a 
guide through legislation which 
attempts to protect the young and the 
old from discriminatory treatment 
because of age. 

The first volume of the planned 
two-volume set discusses the 1979 
Age Discrimination Act adopted by 
Congress, and also analyzes age 
discrimination in hiring, securing 
credit, holding public office and 
exclusion from juries. 


The book looks at the Equal Credit 


Attorneys, a handbook explaining 
docket control systems and how to 
use them. 

The book advises lawyers on how 
to establish and maintain simple and 
effective docket control systems to 
avoid missing deadlines. Missed 
deadlines account for 45 percent of 
all legal malpractice claims, the book 
asserts. 

Specific guidelines for setting up a 
docket control system—from a $10 
do-it-yourself system to a sophisti- 
cated minicomputer system—are 
included in the handbook. 

The book costs $20 ($12 for section 
members), and is available from the 
ABA, 1155 East 60th Street, Chicago, 
IL 60637. 


Modern Trials li 


Renowned trial lawyer Melvin 
Belli recently completed a second 
edition of Modern Trials, a look at 
trial settlement techniques, theories 
of tort recovery and practical case 
examples. 

Topics covered in the expanded 
edition include investigation and 
recovery techniques, liability, com- 
parative negligence, wrongful birth 
and wrongful death actions, por- 
trayal of damages, and jury selection 
using scientific aids. 

For more information, or to order 


the new edition, write to G. L. 
Cafesjian, Marketing, West Publish- 
ing Company, 50 West Kellogg 
Boulevard, St. Paul, MI 55165. 


First Law Professor 


The life of the “forgotten Found- 
ing Father,” George Wythe, has been 
reconstructed by Imogene Brown in 
American Aristides: A Biography of 
George Wythe. 

Brown, wife of Miami lawyer 
Bowman Brown, follows the life of 
the first American law professor 
from his birth in 1726 to his murder in 
1806. Her extensive research shows 
Wythe as scholar, lawyer, revolu- 
tionary, politician and judge. 

A Declaration of Independence 
signator, Wythe served as George 
Washington’s lawyer, was called 
Thomas Jefferson’s “second father” 
and taught a generation of American 
statesmen during his tenure at 
William and Mary College. 

Brown reports that Wythe’s 
reputation as a fair, honest and wise 
judge earned him the nickname 
“American Aristides” after the Greek 
judge Aristides The Just. 

The 324-page biography is 
available for $28.50 from Fairleigh 
Dickinson University Press, 4 
Cornwall Drive, East Brunswick, NJ 
08816. 0 


Opportunity Act from the 
viewpoints of those alleging dis- 
crimination and those defending 
their practices. Federal financial 
assistance regulations dealing with 
age issued by the Department of 
Health and Human Services are also 
discussed. 

The 1,000-page looseleaf 1982 
edition of Volume I, along with an 
annual supplement and the planned 
second volume, is available for $120 
from Shepard’s/McGraw-Hill, P.O. 
Box 1235, Colorado Springs, CO 
80901. 


Docket Control 


The American Bar Association’s 
Economics of Law Practice Section 
recently announced publication of 
Docket and Control Systems for 
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CLE announces new videotape 
lease program 


For many years the Continuing Legal Education Committee of 
The Florida Bar has sought to supply quality CLE programs at the 
lowest possible cost to the greatest number of attorneys. In an effort 
to make these programs more readily available to Florida lawyers 
the CLE Committee announces the creation of The Law Firm 
Lease Program. This program will make it possible for attorneys to 
view CLE programs in their own offices. The program seeks to in- 
volve lawyers who are now continuing their professional educa- 
tion and to make the programs more readily accessible to lawyers 
now receiving some CLE but who would like to receive more. 

Here’s how it works: 
e You choose what tapes you receive. 
Availability 
e Open to all members of The Florida Bar; not available until at 
least 30 days after the last CLE scheduled presentation. 
Subscription period 
e Those participating must sign on for a minimum 12-month period. 


Schedule 
e Videotaped programs will be provided on either a one-program- 
a-month or a two-program-a-month schedule. 
Price 
e The cost of the programs is $1,500 a year for 12 tapes on the one- 
tape-a-month schedule or $2,500 a year for 24 tapes on the two- 
tapes-a-month schedule. 
Bonus 
e An extra month’s program (one tape) is provided for cash 
payment in advance. 
Rates 
e 25% of the cost is required upon signing the contract and the re- 
mainder is paid in equal monthly installments. 


Format 
e Tapes will be supplied in either extended Betamax or VHS 
format. 
Materials 


e The price includes one set of written materials for each program. 
Other sets will be available for purchase at regular rates. | 
Returns 
e Tapes must be returned within 10 days. Tapes returned late may 
: result in the cancellation of the next month’s order. 


CLE reserves the right to select which programs will be videotaped and which 
programs will be placed in the rental program. Most of the CLE programs are 
videotaped and will be included in the Law Firm Lease Program. However, some 
programs, especially the specialized, limited attendance programs will continue to 
be presented in live form only. 

CLE will pay postage to the renter and the renter will pay the postage to return 
the tapes to CLE. Tapes may be ordered on 30-days notice. CLE reserves the right 
to ship within 60 days of the receipt of the order. 

Law firms may not duplicate or reproduce the tapes or permit them to be viewed 
by anyone other than a partner, shareholder, associate or employee of the law firm. 

Contact CLE Programs, The Florida Bar, Tallahassee 32301, for additional 
5 information. 
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Administrative proceedings 
before the water 
management districts 


By Stephen A. Walker and 
Stanley J. Niego 


As Florida continues to grow in the 
1980's, issues relating to the use and 
management of its water resources 
will become of paramount impor- 
tance. In order to fully protect those 
affected by water resource decisions, 
it is necessary to understand the 
practices and procedures followed 
by the decision-making agencies. 
This article introduces the reader to 
the basic legal and administrative 
framework within which water 
resource issues are resolved. 

The late Frank E. Maloney, 
professor emeritus at the University 
of Florida College of Law, left his 
imprint upon many aspects of 
Florida water law, the most impor- 
tant of which is probably the Water 
Resources Act of 1972, codified as 
Chapter 373, Florida Statutes.' Prior 
to the enactment of the Water 
Resources Act, water resource issues 
were primarily resolved on a case- 
by-case basis in circuit court. The Act 
replaced this system with a compre- 
hensive administrative system to be 
implemented by the Department of 
Environmental Regulation and five 
water management districts. 

The five water management dis- 
tricts were comprised of two existing 
districts, the Central and Southern 
Florida Flood Control District? and 
the Southwest Florida Water Man- 
agement District,? and three new 
districts, the St. Johns River Water 
Management District, the Suwannee 
River Water Management District 
and the Northwest Florida Water 


Management District. The bounda- 
ries of the five water management 
districts are based primarily upon 
hydrological considerations. 

The Act also re-arranged some of 
the boundaries of the existing flood 
control districts. Specificially, the 
northern portion of the Central and 
Southern District, encompassing 
portions of Indian River, Brevard 
and Osceola Counties, was trans- 
ferred to the newly created St. Johns 
River Water Management District 
because these lands are part of the 
headwaters for the St. Johns River 
system. The Central and Southern 
gained a large area of land in the 
southwest portion of the state com- 
prised of Lee, Collier and Monroe 
Counties, and was renamed the 
South Florida Water Management 
District. A portion of Central and 


The Department of 
Environmental Regulation 
has in large measure 
delegated its Chapter 373 
responsibilities to the water 
management districts 
in varying degrees 


Southern’s lands to the west of the 
Kissimmee chain of lakes was trans- 
ferred to the Southwest Florida 
Water Management District. The 
Suwannee River Water Management 
District is comprised of the 
Suwannee River system. The North- 
west Florida Water Management 
District covers the Florida pan- 
handle. At present, no portion of the 
state is outside the jurisdiction of a 
water management district.‘ 
Chapter 373, Florida Statutes, 
gives the water management districts 
extensive authority in the area of 
water resources management. The 
Department of Environmental Regu- 
lation is given “general supervisory 
authority over the water 
management districts,"> but en- 
couraged to delegate regulatory 
responsibilities to the water manage- 
ment districts whenever possible.® 


The Department has in_ large 
measure delegated its Chapter 373 
responsibilities to the water manage- 
ment districts in varying degrees, 
depending upon the types of 
regulatory programs that have been 
implemented by the districts.’ 

In general, the water management 
districts are given the authority to 
establish by rule permitting pro- 
cedures for the consumptive uses of 
water,® the construction, repair and 
abandonment of water wells® and the 
construction of ditches, canals or 
other works which affect the flow of 
surface waters.!° The water 
management districts also have the 
authority to construct and operate 
water management works,!! and to 
condemn private lands for that 
purpose. !? 

The regulatory authority granted 
the water management districts 
under Chapter 373, Florida Statutes, 
has been implemented in varying 
degrees by the various districts. The 
South Florida Water Management 
District has established regulatory 
programs for consumptive water 
use!3 and the construction of surface 
water management systems,'* but 
has not implemented a program for 
regulating water well construction. 
The Southwest Florida Water 
Management District has established 
a detailed regulatory program 
regarding water well construction"® 
and consumptive water use,'® and 
also regulates surface water 
management systems to a limited 
extent.!* 

The St. Johns River District has a 
surface water management!® and 
consumptive water use program!® 
for that portion of its jurisdiction 
transferred to it from the old Central 
and Southern District, and is cur- 
rently engaged in rulemaking pro- 
ceedings to implement these 
programs on a districtwide basis. St. 
Johns also has a districtwide well 
permitting program for wells greater 
than four inches diameter, and in a 
portion of its jurisdiction, for wells 
greater than two inches diameter.”° 
The Suwannee and_ Northwest 
Districts are primarily engaged in the 
regulation of well construction,?! but 
both districts are presently 
developing consumptive water use 
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regulations. The Northwest District 
has a surface water management 
program which provides for general 
permitting of all but the very largest 
surface water management 
systems.”? 

In dealing with the water manage- 
ment districts, one should first 
ascertain whether a client’s activities 
will necessitate a permit. As is 
generally the case with all permitting 
programs, it is important to 
commence the permitting process as 
soon as possible. The attorney has an 
important role to play in determining 
what the applicable permitting 
requirements are, and coordinating 
the activities of the project engineers 
and other consultants to ensure that 
the necessary information is pro- 
vided within the appropriate time to 
the water management district. 

The provisions of the Administra- 
tive Procedure Act, Chapter 120, 
Florida Statutes, govern the opera- 
tions of the water management 
districts.2> The APA requires the 
water management districts to adopt 
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rules of practice which set forth the 
nature and requirements of all formal 
and informal procedures before the 
agency.24 The districts are also 
required to adopt rules of procedure 
to govern administrative proceedings 
before the agency.2 The districts 
have implemented a _ uniform 
numbering system for district rules 
based upon subject matter, and 
except for procedural chapters, the 
districts have generally adhered to 
the uniform system. Water 
management district rules are con- 
tained in Chapter 40, Florida Admin- 
istrative Code. 


Procedure differs between districts 


While all water management 
districts operate pursuant to Chap- 
ters 373 and 120, Florida Statutes, the 
practice and procedure before 
different districts may be signifi- 
cantly different. In order to 
determine permitting requirements 
and rules of practice, it is advisable to 
consult the water management 
district’s public information office to 
obtain an up-to-date compilation of 
the district’s rules. In an effort to 
describe the differences that the 
practitioner may encounter, the 
significant procedural aspects 
employed by each district are 
described below. 

All water management districts are 
subject to the time limitations 
imposed by F.S. §120.60. Thus, upon 
receipt of a permit application, a 
district has 30 days within which to 
review the application and request 
any additional information which is 
required to process the application. 
Upon receipt of all requested addi- 
tional information, a district must 
issue or deny the permit within 90 
days unless a proceeding under F.S. 
§120.57 is initiated, or the 90-day time 
period is waived by the applicant. 

Question is likely to arise during 
administrative hearings before the 
water management districts as to the 
extent such proceedings are 
governed by the Model Rules of 
Procedure, Chapter 28, Florida 
Administrative Code. Where a 
district has not promulgated its own 
rules of procedure, the Model Rules 
will govern:?* The South Florida and 
Suwannee Districts have adopted 
their own procedural rules,2”7 which 
follow the numbering system of the 
Model Rules, but differ from the 
Model Rules in certain respects. The 
Model Rules will not be applicable to 
administrative proceedings before 
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these districts. Administrative hear- 
ings before the St. Johns, Southwest 
and Northwest Districts will gen- 
erally be conducted under the Model 
Rules. The Northwest District specif- 
ically incorporates the Model 
Rules,2*> while the St. Johns and 
Southwest Districts have adopted 
procedural rules for certain aspects 
of their administrative proceedings.”® 


The South Florida District has 
promulgated a single rule which 
describes in detail the procedure 
applicable to surface water manage- 
ment and consumptive water use 
permit applications.*° Within 30 days 
of receipt of an application, the 
district publishes notice of the appli- 
cation in a newspaper of general 
circulation in the affected area.*! 
Interested persons are advised to 
write the district and request a copy 
of the staff report on the applica- 
tion.*2 When the staff report is 
prepared, it constitutes intended 
agency action, and is forwarded to 
the applicant and all other interested 
persons.*3 Substantially affected 
persons are given an opportunity at 
that time to request an administrative 
hearing if they disagree with the pro- 
posed agency action.*4 

If a hearing is requested, the 
governing board determines at its 
next meeting whether the petition is 
sufficient and whether the petitioner 
has standing. The applicants and 
other interested persons are given an 
opportunity to appear before the 
board at that time to attempt 
informal resolution of the matter. If 
formal proceedings under F-.S. 
§120.57(1) are requested, the board 
also determines whether any 
disputed issues of material fact have 
been alleged. If a substantially af- 
fected person files a sufficient peti- 
tion alleging disputed issues of 
material fact, then the board deter- 
mines whether the petition should be 
forwarded to the Division of Admin- 
istrative Hearings®> (DOAH), heard 
by a member of the board or by the 
full board. 

Most petitions for formal proceed- 
ings are sent to DOAH. If informal 
proceedings under F.S. §120.57(2) 
are requested, or if upon examination 
of the petition for formal proceed- 
ings the board determines that no 
disputed issues of material fact have 
been alleged, an informal proceeding 
before the governing board will be 
held at its next regularly scheduled 
meeting. 


St. Johns, South Florida similar 


Although not yet codified in a 
specific rule, the surface water 
management and water use 
permitting procedures of the St. 
Johns District are very similiar to 
those of the South Florida district. 
The district publishes notice of all 
water use and surface water manage- 
ment permit applications, explaining 
when the matter will go,to the gov- 
erning board for final approval and 
setting a date before which objec- 
tions must be received. In addition, 
applicants for water use permits are 
required to provide the name and 
address of neighboring property 
owners so that notice of the permit 
application can be provided to those 
persons. A technical report is pre- 
pared by the staff regarding each 
permit application, which contains 
the staff recommendation as to 
approval or denial and constitutes 
proposed agency action. Substan- 
tially affected persons are then given 
14 days from receipt of the staff 
report to request an administrative 
hearing before the agency. Objectors 
are given an opportunity to address 
the governing board when it con- 
siders the matter, at which time the 
board makes findings whether it will 
accept, reject or modify the staff 
recommendation. Where an 
administrative hearing is necessary, 
the board generally forwards the 
petition to DOAH, but may in some 
cases appoint a board member or the 
full board to act as the hearing 
officer. 


Southwest Florida procedure 


The manner in which permit 
applications are processed by the 
Southwest Florida Water Manage- 
ment District has also not yet been 
codified in a specific rule. Most 
permit applications presently 
handled by the district involve 
consumptive water use. After the 
completed application has been 
received, it is reviewed and sched- 
uled for a public hearing at a specific 
governing board meeting. The date 
of the hearing and a summary of the 
applicant’s request are mailed to 
nearby property owners. (The extent 
of withdrawal determines the area of 
property owners which receive 
written notice.) The notice of appli- 
cation is also advertised in a news- 
paper of general circulation in the 
affected area. In addition to sum- 
marizing the application, the notice 


of hearing also provides a date by this results in withdrawal of the 
which objections to the application objections. 

must be received by the district. It should be noted that the 
Generally, the date specified in the summary information provided in 
notice will be several days beforethe _ the notice of hearing does not include 
governing board meeting at which a recommendation for agency action 
the hearing has been scheduled. Ifan since objections will be considered 
objection is received, the staff will before final staff recommendation 
generally move for a continuance of can be fully formulated. If a practi- 
the hearing at the board meeting. If _tioner represents a potentially af- 
no objection is received within the fected third party, it is advisable to 
specified time period, the applica- contact the district’s staff as early as 
tion goes on a routine list and is possible, so all objections can be 
considered by the board at that carefully considered before formu- 
meeting. Hearings on applications lating the staff's recommendation. 
which have been objected to are The objectors and applicant are 
generally continued from month to _ informed of the final hearing date for 
month pending further evaluation the application. Administrative 
and consultation with the objector hearings on permit applications are 
and applicant. If objections to the usually held before the governing 
same application have been filed,the _ board at its regular meeting. If there 
district may schedule a staff con- are no objectors, most administrative 
ference near the site. Such _ hearings are handled as a FS. 
conferences are open to the public §120.57(2) informal proceeding. 
and provide an informal forum for Prior to hearing applications to 
the applicant to explain the proposal which there have been objections, 
and for the objectors, the staff and the staff prepares a draft order 
members of the general public to containing proposed findings of fact 
express their views. The applicant and conclusions of law. If time 
may use this as an opportunity to allows, these are provided to the 
respond to the objectors. Quite often parties before the meeting. Unless 
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there are objections to the proceed- 
ings or a request for continuance, the 
governing board generally enters its 
final order at the conclusion of the 
hearing. If a party desires input into 
the staff's draft order, it should be 
made in the informal process which 
precedes the hearing. The board will 
also entertain specific requests to 
change or modify the draft order at 
the hearing itself. 

The district does not require that a 
great deal of information be sub- 
mitted with the written objections in 
order to grant a hearing. If the objec- 
tion states ultimate facts indicating 
some potential impact from the 
proposed withdrawal, the staff may 
recommend that the hearing be con- 
tinued pending further evaluation. 
The district may also request 
additional information from _ the 
objector or any other party in order 
to complete its evaluation and 
recommendation. If, after evalua- 
tion, the objection does not appear to 
be substantial, the matter is resched- 
uled for hearing and final disposition 
by the governing board. 


The governing board is rarely 
confronted with formal petitions 
under F.S. §120.57(1). It should 
nevertheless be noted that the 
Chapter 120 remedies, as provided 
under the Model Rules, are available. 
However, due to the success and 
general satisfaction of both objectors 
and applicants with the informal 
process outlined above, it is sug- 
gested that the informal process may 
be the most efficient manner for 
resolving disputes before this district. 


No pattern yet in Northwest, 
Suwanee Districts 


The Northwest and Suwannee 
Districts have not had a sufficient 
number of administrative hearings 
on permit applications, either formal 
or informal, to establish a consistent 
pattern of agency practice. This is 
due to the fact that most permit 
applications relate to water well 
construction, which is a fairly open 
and shut matter. If an application 
indicates compliance with the well 
construction standards, a permit is 
issued. If not, it is denied. This, of 
course, will probably change as these 
districts become more involved with 
consumptive use and surface water 
management permitting. 


“They took away my credit card, of course . .. but they can never take away 
thatsummer in Miami!” 
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The regulatory responsibilities of 
the various water management 
districts will no doubt be increasing 
in the future, as the limited nature of 
the resource and expanding 
population necessitate tighter 
controls. It is incumbent upon the 
practitioner engaged in advising 
farmers, real estate developers, and 
the public in general to become more 
familiar with the operations and 
administrative procedures of the 
“local” water management district.O 


'See Maloney, Ausness & Morris, A Model 
Water Code (1972), which provided the basis 
of the Water Resources Act, and provides 
useful insight in the interpretation of the Act’s 
provisions. 

2Fla. Laws 1949, ch. 25270, created the 
South Florida District. 

3Fla. Laws 1951, ch. 61-691, created the 
Southwest Florida District. 

4For a more detailed discussion of the 
water management districts, see Maloney, 
Plager, Ausness, & Canter, Florida Water Law 
(1980), available from the Center for 
Governmental Responsibility, Holland Law 
Center, Gainesville, FL. 

5Fia. Stat. §373.026(7) (1981). 

®Fia. Stat. §373.016(3) (1981). 

7FLa. ApMIN. 17-1.04(8)(a) (1981). 
See also the order entered by the DER 
Secretary on Apr. 27, 1981, authorizing the 
water management districts to administer and 
enforce various provisions of FLa. STAr., chs. 
373 and 403. 

SFxa. Stat. §373.219 (1981). The authority 
of water management districts to regulate 
consumptive water uses supercedes that of 
local governments, see Fia. Stat. §373.127 
(1981), and the common law. See Village of 
Tequesta v. Jupiter Inlet Corporation, 371 
So.2d 663 (Fla. 1979). 

9F La. Stat. §373.308 (1981). 

“FLA. Stat. §373.413 (1981). 

Stat. §373.086 (1981). 

i2F La. Stat. §373.139(2) (1982). 

'3FLA. ADMIN. Cope, ch. 40E-2. 

ADMIN. Cope, chs. 40E-4 and 40E-40. 

'5FLa. ADMIN. Cope, ch. 40D-3. 

'6FLa. ADMIN. Cope, ch. 40D-2. 

'7FLa. ADMIN. Cope, ch. 40D-4. 

'SFLa. ADMIN. Cope, ch. 40C-4. 

'9FLA. ADMIN. Cope, ch. 40C-2. 

20FLa. ADMIN. Cob, ch. 40C-3. 

21 See FLa. ADMIN. Cope, chs. 40A-3 (North- 
west) and 40B-3 (Suwannee). 

22FLA. ADMIN. Cope, ch. 40A-4. 

LA. Stat. §120.52(b) (1981). 

Stat. §120.53(1)(b) (1981). 

StaT. §120.53(1)(c) (1981). 

26Fia. Stat. §120.54(10) (1981). 

27 See Fa. ADMIN. Cope, chs. 40B-1 (Suwan- 
nee) and 40E-1 (South Florida). 

2’ FLA. ADMIN. ch. 40A-1.121. 

29See FLa. ADMIN. Cope, chs. 40C-1 (St. 
Johns) and 40B-3 (Suwannee). 

30See FLA. ADMIN. Copr, §40E-1.603. 

3!1FLa. ADMIN. Cope, §40E-1.603(3). 

32FLa. ADMIN. CobE, §40E-1.603(4). 

ADMIN. Cope, §40E-1.603(6). 

34FLa. ApDMIN. §40E-1.603(7). See 
Fia. ApMIN. Cope, §40E-1.521 for District 
criteria regarding formal petitions. 

35 La. ADMIN. Cope, §40E-1.603(9). 
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Stormwater revisited: 
DER’s new rule for 
regulation of stormwater 
discharges 

By Segundo J. Fernandez 


On February 1, 1982, a new De- 
partment of Environmental Regula- 
tion (DER) rule became effective, 
establishing standards for the regu- 
lation of stormwater discharges.! 
The new standards are significantly 
different from those previously in 
effect. They touch upon a broad 
category of land use activities that 
generate stormwater discharges. The 
new rule, codified in Chapter 17-25 
of the Florida Administrative Code, 
replaces the former regulatory 
scheme found in §17-4.248, F.A.C. It 
thus becomes necessary to reexamine 
the premises upon which regulation 
of stormwater discharge is based, the 
newly adopted regulatory scheme, 
and the consequences created there- 
by for practitioners in this field. 

Several goals are suggested by the 
adoption of Chapter 17-25. These in- 
clude a reduction of the DER’s per- 
mitting load, and an emphasis on 
construction design criteria to avoid 
the requirement of permits, as sug- 
gested by the exemption provisions 
of the new rule. Additionally, there is 
the stated goal of delegation of 
regulatory authority to local and 
regional entities, to the greatest ex- 
tent practicable. 

Chapter 17-25 appears to be a 
“state of the art” rule. Its adoption 
was foreshadowed in the stated in- 
tent of the previous rule to promul- 
gate more specific stormwater 
Management provisions as new or 
better information on the manage- 
ment of stormwater discharge quali- 
ty developed.? Suggestions for fur- 


ther refinement will undoubtedly be 
made by the regulated public and the 
DER as both develop experience in 
dealing with the new provisions. 


The regulatory scheme 

The regulatory scheme of Chapter 
17-25 is two-tiered. On one level, 
there is a broad class of activities 
which qualify for exemptions from 
DER permit requirements. On a 
second level, there is the class of ac- 
tivities requiring construction per- 
mits and possibly operation permits 
before being undertaken. 

Under the provisions of the former 
§17-4.248, the DER had to be given 
notice in writing of all new storm- 
water discharges for a “determination 
of significance.” The DER would 
then notify the person giving notice 
that the proposed discharge would or 


The former rule contained 
no guidance to the regulated 
public on what specific 
techniques for the control 
and treatment of storm- 
water runoff were 
desirable... . 


would not have a significant impact 
on water quality. Permits were re- 
quired only of those discharges 
found to be “significant.”? Permits 
for existing sources were required 
only after the DER determined that 
their discharges were significant and 
so notified the person responsible for 
the discharge.4 The former rule con- 
tained no guidance to the regulated 
public on what specific techniques 
for the control and treatment of 
stormwater runoff were desirable or 
necessary to show compliance with 
state water quality standards. The 
new rule goes far in supplying spe- 
cific guidance in this area. 

The statutory basis for the regula- 
tory scheme found in Chapter 17-25 
is found in F.S. §§403.087 and 
403.088. These two sections embody 
the permitting authority of the DER 
over air and water pollution sources. 


The DER’s grant of authority to 
establish permit systems is found in 
F.S. $403.061 (14). It may also be rele- 
vant, in permitting decisions, to con- 
sider the legislative intent for the 
statutory permit requirements 
embodied in the rule. This intent is 
found in F.S. §403.021. The statutory 
basis and legislative intent just cited 
have been the subject of recent litiga- 
tion in which the constitutional va- 
lidity of the sections has been 
upheld.5 

Chapter 17-25 must be viewed in 
context with the balance of Chapter 
17, F.A.C. In particular, the practi- 
tioner must also refer to Chapter 
17-3, F.A.C. regarding water quality 
criteria and standards, and Chapter 
17-4, F.A.C. regarding general per- 
mitting standards.The provisions of 
those two chapters may apply to the 
regulation of stormwater discharges 
depending on each particular factual 
situation.® 

It is important to understand the 
limits of applicability of the new 
regulatory scheme. The new rule, by 
its own terms, applies only to dis- 
charge to surface waters.’ If a given 
facility also discharges to ground- 
waters, for example, by means of a 
drainage well, other standards may 
apply.’ In two recent cases challeng- 
ing the validity of Chajter 17-28, 
F.A.C., the DER’s underground in- 
jection control rule, the hearing offi- 
cer recognized that the construction, 
maintenance and operation of certain 
facilities for stormwater treatment 
and disposal would subject the re- 
sponsible parties to certain regula- 
tions under Chapter 17-28.° 
Conversely, if a given facility re- 
quired a nonstormwater permit 
pursuant to the appropriate DER 
rule, a separate stormwater permit 
would not be required, and all storm- 
water requirements under Chapter 
17-25 would be considered as part 
of the nonstormwater permit appli- 
cation.!° 

An important threshold considera- 
tion involves assessing the compon- 
ents of a proposed discharge. 
Chapter 17-25 applies to facilities 
which discharge “stormwater” as de- 
fined in the rule. If a given discharge 
is combined with nonstormwater 
elements, such as discharges from 
sewage treatment plants, irrigation 
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return flows or industrial wastes, it 
may become necessary to look else- 
where for permitting standards. The 
rule provides one exception: when- 
ever the stormwater discharge facility 
is capable of providing treatment of 
the nonstormwater component suf- 
ficient to meet state water quality 
standards, and the applicant requests 
that the permit requirements of 
Chapter 17-25 apply, then the DER 
may permit the source as a storm- 
water discharge facility.!! It should 
be noted, however, that the burden 
of proof would be on the permit ap- 
plicant to demonstrate the sufficien- 
cy of treatment. 

Because of the limitations discussed 
above, certain key definitions should 
always consulted whenever 
making jurisdictional determinations 
under Chapter 17-25. These include 
the definitions of “stormwater,”!? 
“stormwater management system, 
and “waters,”!‘ all found in Chapter 
17-25. Because the discharges regu- 
lated by the rule are limited to dis- 
charges to surface waters, the prac- 
titioner should also consult two other 
definitions not found in the rule: 
“waters” which are often referred to 
as “waters of the state,” which are 
defined in F.S. §403.031(3), and the 
“landward extent of waters of the 
state,” which is defined in §17- 
4.02(17), Florida Administrative 
Code. The latter jurisdictional defi- 
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nition, which uses an index of vegeta- 
tional species, is based on the author- 
ity of F.S. §403.817.% 


Exemptions from permitting 

Section 17-25.03 establishes two 
kinds of exemptions. The first, so 
called “no-notice” exemptions, re- 
quire no interaction with the DER by 
the affected party before proceeding 
to take advantage of the exemption. 
The second, which could be referred 
to as “notice and certification” 
exemptions, require the submission 
of documentation to the DER and a 
waiting period, before the affected 
party can begin construction of the 
proposed facility. 

“No-notice” exemptions are found 
in §17-25.03(1)(a)-(e). These include 
dwelling units of the quadruplex size 
or smaller which are not part of a 
larger common plan of development 
or sale, certain facilities serving resi- 
dential projects of less than 10 acres 
total land area, facilities consisting of 
swales, facilities for agricultural lands 
constructed in accordance with a con- 
servation plan approved by a local 
soil and water conservation dis- 
trict under F.S. Chapter 582, and 
facilities for silvicultural land con- 
structed and operated in accordance 
with certain best management prac- 
tices (BMP’s). 

“Notice and certification” exemp- 
tions are found in §17-25.03(2) (a)-(d). 
To qualify for these exemptions, the 
regulated party must provide to the 
DER, at least 14 days prior to con- 
struction of the proposed facility, a 
certification by a professional engi- 
neer registered in Florida that the fa- 
cility will meet the critera specified 
in the exemption provisions, and 
must identify the entity responsible 
for operation and maintenance of the 
proposed facility.!® 

The first “notice and certification” 
exemption provides that if a pro- 
posed facility is to discharge into a 
previously permitted or exempted 
existing facility, and the design cri- 
teria of the existing facility will not be 
exceeded by the new discharge, then 
a permit is not required. The exemp- 
tion language, however, does not 
constitute authority for hookups to 
permitted or exempt existing facili- 
ties without that facility’s owner's 
prior written consent. 

The second “notice and certifica- 
tion” exemption is perhaps the one 
single feature of the new stormwater 
rule with the widest applicability. It 
provides an incentive for regulated 
entities to design projects in con- 
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formance with the criteria of the 
exemption and thus avoid the re- 
quirement of permits. The exemption 
provides that facilities which provide 
retention, or detention with filtra- 
tion,!? of the runoff from the first 
one inch of rainfall, regardless of the 
drainage area of the project, are 
exempt from permitting. An option is 
provided for projects with drainage 
areas of less than 100 acres, so that if 
the stormwater discharge facilities 
provide retention, or detention with 
filtration, of the first one half inch of 
runoff, permits would not be 
required. 

Two other “notice and certifica- 
tion” exemptions are established in 
the rule: proposed facilities certified 
by a professional engineer as consist- 
ing of grassed waterways designed to 
percolate the runoff from a specified 
storm intensity, or consisting of 
modifications or reconstructions by 
cities, counties, special districts or 
water management districts, of 
existing systems not intended to 
serve new development. So long as 
these modifications will not ad- 
versely affect water quality, permits 
will not be required.'® 

The certification for exemptions 
required by the rule is to be provided 
on forms adopted by the DER. These 
forms will require minimum infor- 
mation to evaluate the proposal and 
to verify that it meets the require- 
ments for exemption. 

During the 14-day notice period 
for “notice and certification” exemp- 
tions discussed above, DER staff 
will review the information submit- 
ted. Although no specific provision 
is made in the rule for a response to 
the regulated party, it should be anti- 
cipated that if the DER determines 
that the proposed project does not 
qualify for exemption, it will so 
notify the person seeking the 
exemption. The 14-day notice 
period, however, is not for purposes 
of obtaining approval from the DER. 
An affected person is free to under- 
take construction under the exemp- 
tion, albeit, at his own risk. 

When in doubt, it would be pru- 
dent for regulated parties to consult 
with DER staff to ascertain whether 
proposed activities meet the exemp- 
tion requirements of the rule. This 
should be done as early as practi- 
cable. Regulated parties should not 
wait to give notice and certification 
until 14 days prior to construction, or 
not consult with DER at all, in the 
case of “no-notice” exemptions. In 
either case, the regulated party runs a 
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risk of being cited for water quality 
violations,!® or, in the case of “notice 
and certification” exemptions, of 
being told just a few days before con- 
struction on his project is to begin 
that the proposed facility does not 
qualify for exemption, and that to 
proceed further without a permit 
might subject the regulated party to 
an enforcement action.”° 


Construction permits 

The construction permit require- 
ment of §17-25.04 applies to any 
“new stormwater discharge facility.” 
That term is defined in the rule as one 
which is not in existence on February 
1, 1982, or for which a completed 
permit application has not been re- 
ceived by the DER before February 
1, 1982.2! The term also includes 
modifications to existing stormwater 
discharge facilities.®* 

The permit requirement for a 
modification to an existing facility is 
discussed in §17-25.04(3). The rule 
defines a regulated modification to 
an existing stormwater management 
system as one which either (1) in- 
creases the design discharge of the 
system, (2) increases pollution load- 
ing, or (3) changes the points of dis- 
charge. If a modification brings 
about any of these three changes in a 
manner that will adversely affect 
water quality beyond what is expec- 
ted from normal operation, main- 
tenance or repairs, it is considered a 
new stormwater discharge facility 
for purposes of construction permit 
requirements. The term “adversely 
affect the designated uses of waters 
of the state” found in the rule, 


appears to cover a broad range of sit- 
uations where the modification 
brings about an adverse water quali- 
ty impact in the receiving waters.* 
When in doubt, regulated parties 
should consult DER staff to avoid 
difficulties of an enforcement nature 
if the modification is undertaken 
without a permit. 

The basic permitting standard for 
new stormwater discharge facilities 
is the same as for other permits 
required by F.S. Chapter 403. The 
standard is found in §17-25.04(4), and 
states, in relevant part: 

A construction permit may be issued . . . only if 
the applicant affirmatively provides the De- 
partment with reasonable assurance . . . that 
the . . . stormwater discharge facility will not 


... cause pollution in contravention of depart- 
ment standards, rules or regulations. 


The same standard is found else- 
where in Chapter 17.%4 

The “reasonable assurance” re- 
quired by the rule is directed at pre- 
venting violations of the water quali- 
ty standards found in Chapter 17-3, 
F.A.C. The language is drafted in a 
broad fashion so as to include other 
“standards” such as the special pro- 
tection afforded Outstanding 
Florida Waters in §17-4.242, F.A.C. 
and the “dredge and fill prohibition” 
in Class II waters approved for shell- 
fish harvesting, found in §17-4.28(8), 
F.A.C. 

The incentive for implementing 
certain best management practices 
addressed in the “notice and certifi- 
cation provisions for exemption is 
found again in the permitting section 
of the rule. Section 17-25.04(5), 
establishes a rebuttable presumption 
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of reasonable assurance for the two 
BMP’s discussed earlier: (1) reten- 
tion, or detention with filtration, of 
the runoff from the first one inch of 
rainfall, or (2) for projects with 
drainage areas less than 100 acres, 
retention, or detention with filtra- 
tion, of the first one-half inch of run- 
off. The presumption is also based on 
adequate provisions being made for 
maintenance of the proposed facility. 

The endorsement by rule of these 
two BMP’s represents a significant 
improvement over the provisions of 
the old stormwater rule. For the first 
time, the regulated public has a clear 
idea of what design criteria and treat- 
ment levels are desirable or neces- 
sary to obtain permits, and better yet, 
to undertake construction without 
the necessity of obtaining permits. 

Even when the “presumptive 
BMP’s” discussed above are not pro- 
posed by a permit applicant, the new 
stormwater rule provides flexibility 
in permitting by suggesting several 
“persuasive BMP’s” that the DER 
will take into consideration when re- 
viewing permit applications. Sec- 
tion 17-25.04(6) provides a listing of 
manuals describing various best 
management practices developed in 
the stormwater management field 
that will be considered, where ap- 
propriate, to determine whether the 
reasonable assurance required by the 
rule has been provided. It should 
again be stressed that these BMP’s are 
to be considered “persuasive” as op- 
posed to presumptive or reasonable 
assurance. 

Section 17-25.04(6)(b)-(e) _ lists 
other factors that will be considered 
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by the DER in permitting, as appro- 
priate. These include the public in- 
terest served by the discharge, the 
probable efficacy and cost of al- 
ternative controls, whether the 
proposed water quality benefits are 
reasonably related to the cost of the 
controls, and whether reasonable 
provisions have been made for main- 
tenance of the proposed facility. This 
listing places the rule in context with 
other permitting procedures of DER, 
including Outstanding Florida 
Waters protection,?® mixing zone 
provisions,” variances, and _re- 
lated permits under F.S. Chapters 
253 and 258.79 

If a permit is necessary, the prac- 
titioner should be aware of proce- 
dures not covered specifically in 
Chapter 17-25 which may be appli- 
cable, as circumstances mandate.*° 
In particular, reference must be 
made to Chapter 17-4, F.A.C., the 
general permitting chapter of the De- 
partment. That chapter provides 
procedures for modification of per- 
mit conditions,*! permit renewal,*? 
suspension or revocation of per- 
mits,** transfer of permits,*4 and re- 


quirements for financial responsi- 
bility.» 


Operation permits 

Chapter 17-25 does not specifically 
address the requirement of operation 
permits for stormwater discharge fa- 
cilities, other than to reference the 
DER’s authority to require other 
permits.°® Chapter 17-25 is, in fact, 
only a construction permit regulation. 

The general operation permit re- 
quirement of Chapter 403 is found in 
F.S. §403.088. In particular, §403.088 
(3)(a) provides that 


Any person intending to discharge wastes into 
the waters of the state shall make application 
to the department for an operation permit. 
The rule provision reflecting this re- 
quirement is found in §17-4.03, 
F.A.C., which states, in relevant part: 
Any stationary installation which will reason- 
ably be expected to be a source of pollution 
shall not be operated . . . without an appro- 
priate and currently valid permit issued by the 
department .. . 


In practice, the regulated party ap- 
plying and obtaining a construction 
permit under Chapter 17-25 should 
look to the permit and in particular 
the permit conditions, for an indica- 
tion of whether operation permits 
will be required. Past DER practice 
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has been to include the requirement 
to obtain an operations permit as a 
condition in the construction permit 
whenever the DER determines that 
the facility being constructed will re- 
quire an operation permit after con- 
struction. 


Practical considerations 
In determining what burden a per- 


-mit applicant will have in providing 


“reasonable assurance” it will be 
necessary to determine the appli- 
cable water quality standards. As 
such, the practitioner should initially 
determine (1) the water body to 
which the facility will discharge, (2) 
the water body’s classification in 
Chapter 17-3, F.A.C., and (3) 
whether the water body has been set 


DER’s intent in adopting 
the new stormwater rule 
is to delegate permitting 
where practicable to 
approved local programs 
and to water management 
districts 


aside for special protection as an 
Outstanding Florida water or aquatic 
preserve. 

The “special protection” category 
may present problems. For example, 
if the receiving body of water is Bis- 
cayne Bay, that water body has been 
classified as an aquatic preserve and 
Outstanding Florida Water.** Section 
258.165(6) prohibits discharges of 
wastes into the preserve which sub- 
stantially inhibit the accomplishment 
of the purposes of designating Bis- 
cayne Bay as an aquatic preserve. It is 
likely that questions would be raised 
in permitting under this provision 
and the regulated party should be 
prepared to address them. 

All of the relief mechanisms of 
Chapter 17-4 apply to the permitting 
of new stormwater discharge facili- 
ties. These include equitable abate- 
ment, exemptions from water quality 
criteria, mixing zones, and varian- 
ces.39 


One last, but very important, prac- 
tical consideration is the determina- 
tion of whether a proposed facility 
lies within the geographical boun- 
daries of a local or regional entity to 
which permitting under Chapter 17- 
25 has been delegated. The new 
stormwater rule contains a listing of 
such delegations, and of any rules, 
different from those discussed in this 
article, which are applicable in such 
jurisdictions.* As of this writing, the 
only delegation which has occurred 
has been to the South Florida Water 
Management District. It should be 
noted that the district has in fact 
adopted a different set of rules and 
that these have been ratified by the 
Environmental Regulation Commis- 
sion and included in Chapter 17-25. 


Delegation 

The stated intent of the DER in 
adopting the new stormwater rule is 
to delegate permitting where prac- 
ticable to approved local programs, 
under F.S. §403.182, and to water 
management districts, under F.S. 
403.812.41 How far the DER will go in 
divesting itself of the regulatory pro- 
gram remains to be seen. As already 
mentioned, only one delegation has 
taken place. 


The scope of delegation is ad- 
dressed in the rule. Delegation to a 
local government or water manage- 
ment district does not include the au- 
thority to issue or deny permits for its 
own activities, except as related to re- 
placement or maintenance of facili- 
ties.42 It should be noted that pur- 
suant to F.S. §403.182, local pollution 
control programs approved pursuant 
to that section may have more strin- 
gent rules than those adopted by the 
DER. By comparison, water manage- 
ment district rules are to be used only 
when those have been specifically 
approved by the Environmental 
Regulation Commission pursuant to 
F.S. §403.804. Additionally, if the 
local government wishes to imple- 
ment alternative rules other than as 
provided in Chapter 17-25, the En- 
vironmental Regulation Commission 
must approve those rules pursuant to 
F.S. §403.804.4 


“Duplicate” delegation is not pos- 
sible under the rule. If the DER were, 
for example, to delegate Chapter 17- 
25 permitting to a water manage- 
ment district, it could not then dele- 
gate the same authority to a county 
within the geographical boundaries 
of the water management district. A 
list of all entities to which Chapter 


= 
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17-25 permitting has been delegated 
is found in §17-25.09. 

Delegation to a local or regional 
entity is done by order of the secre- 
tary of the DER, not by rule. Prac- 
titioners advising clients with pro- 
jects located in delegated jurisdic- 
tions should obtain copies of all dele- 
gation orders entered by the DER 
and any “memoranda of understand- 
ing” entered into for purposes of 
carrying out the delegation.“ 


Conclusion 

Chapter 17-25 represents an at- 
tempt to refine the regulatory 
scheme originally set up in §17-4.248, 
F.A.C. It represents a significant step 
forward in efforts to regulate the 
pollution of waters resulting from 
stormwater runoff discharges, and is 
a predictable regulatory 
system which should benefit the 
regulated public in the ways dis- 
cussed in this article. 

As with any new rule, however, it 
would be advisable for the regulated 
public and for practitioners in the 
field to consult DER staff to avoid 
misunderstandings. Likewise, both 
the regulator and the regulated 
should be aware that as both gain 
experience in the application of the 
rule the need for further refinement 
may become apparent. Both parties 
should regularly exchange ideas on 
this matter. 0 


1 Subsequent to the adoption of Ch. 17-25, a 
number of amendments were made to the rule 
at the Environmental Regulation Commission 
meeting held on February 17, 1982. A discus- 
sion of those changes has been incorporated in 
this article. 

2FLa. ADMIN. 17-4.248(3). 

3Id. 17.4-248(5). See, e.g., Peninsular Fish- 
eries, Inc. and Dalia Diaz v. State of Florida, 
Department of Environmental Regulation and 
John H. Land Builders, Inc., DOAH Case No. 
81-298 (Final Order entered June 9, 1981) (De- 
termination that a proposed discharge was in- 
significant). Compare with Leon County v. 
State of Florida, Department of Environ- 
mental Regulation, and Maryland Realty 
Trust, DOAH Case No. 80-2061 (Final Order 
entered April 7, 1981) (Determination that a 
proposed discharge was significant). 

4FLa. ADMIN. 17-4.248(6). 

5State of Florida v. Hamilton, 388 So.2d 
561 (Fla. 1980). Two Circuit Court orders have 
also upheld the validity of these provisions. 
State of Florida, Department of Environ- 
mental Regulation v. Occidental Chemical 
Company et al., Case No. 79-72 (Fla. 3rd 
Judicial Circuit, Order entered January 31, 
1980): Deseret Ranches of Florida, Inc. v. State 
of Florida, Department of Environmental 
Regulation, Case No. 79-120 (9th Judicial Cir- 
cuit, Order dated April 10, 1980). 

®FLa. ADMIN. 17-4.01, 17-4.021, 17- 
4.20; see also 17-25.01(1). 
17-25.02(1), (3). 
8See, e.g., Id. 17-4.27, governing drainage 


wells. See also Id. Chapter 17-28. 

°Falls Chase Special Taxing District v. De- 
partment of Environmental Regulation, and 
Mel Sembler Associates v. Department of En- 
vironmental Regulation, DOAH Case Nos. 81- 
2028R and 81-2029R, 4 F.A.L.R. 342-A 
(January 22, 1982). 

10FLa. ApMiN. Cope 17-25.06. For example, 
if a portion of a new stormwater discharge fa- 
cility necessitates dredging or filling within the 
landward extent of waters of the State, an ac- 
tivity regulated pursuant to Section 17-4.28, 
Florida Administrative Code, a separate per- 
mit pursuant to Chapter 17-25 need not be ob- 
tained. The Department will consider the 
stormwater aspects of the project as part of the 
dredge and fill application. See, e.g., Leon 
County v. State of Florida, Department of En- 
vironmental Regulation, and Maryland Realty 
Trust, DOAH Case No. 80-2061 (Final Order 
entered April 7, 1981). 

Fla, Admin. Code 17-25.06(2). 

127d. 17-25.02(1). 

17-25.02(2). 

47d. 17-4.02(8). 

'S The vegetative index, as specified in F.S. 
§403.817, is for regulatory purposes only. It 
has no bearing on ownership of the land in 
question. 

16Persons exempted by F.S. §471.03(2)(b), 
from the registration requirement may also 
provide the required certification. See Fia. 
ApMin. Cope 17-25.03(2). 

17“Filtration” was redefined by the Environ- 
mental Regulation Commission at its February 
17, 1982 meeting, to mean “the selective re- 
moval of suspended matter from stormwater 
by passing the water through suitable fine 
textured granular media such as porous soil, 
sand and gravel, or other natural or artificial 
aggregate, which may be used in conjunction 
with filter fabric and/or underdrain pipe.” 
Fia. Apmin. Cope 17-25.02(11). 

18Cf. Id. 17-25.04(3) where, conversely, a 
permit is required if certification is not ob- 
tained. 

19Whether or not a stormwater discharge fa- 
cility is exempted from permitting under ch. 
17-25, the discharge may not violate state 
water quality standards. Id. 17-25.08(3). A 
similar caveat may be found elsewhere in Ch. 
17. See e.g., Id. 17-4.04, 17-4.07(9), and 17-4.28 
(i). Additionally, a permit applicant may have 
to comply with local government require- 
ments, particularly when delegation has not 
occurred. F.S. 403.182 requires the Depart- 
ment to enforce the stricter rules, regulation 
or orders of approved local pollution control 
programs. 

20§17-25.08(3) provides that nothing in the 
new stormwater rule shall preclude the De- 
partment from taking appropriate legal ac- 
tion, including but not limited to the require- 
ment of a permit, to prevent water quality 
violations. 

21FLa. ADMIN. 17-25.02(4). 

d. 

237d. 17-25.04(3). The designated uses of 
waters of the state are established by rule in 
Fa. ApMin. Cope Ch. 17-3. 

°4See Id. 17-4.03 and 17-4.07. Those two 
rules are based on the requirements of F-.S. 
§403.087 

°5Those manuals are: “A Manual of Refer- 
ence Management Practices for Urban Activ- 
ities, July 1978”; “A Manual of Reference 
Management Practices for Construction Ac- 
tivities, December 1977”; “A Manual of Refer- 
ence Management Practices for Agricultural 
Activities, November 1978”; “Silviculture 
Best Management Practices Manual, 1979”. 


These manuals are available through the Of- 
fice of Public Information of the DER, Talla- 
hassee, Florida 32301. 

26FLa. ADMIN. Cope 17-4.242(1). 

271d. 17-4.2A4. 

Fa. Stat. §403.201 (1981). 

291d. §§243.123 -.124; Apmin. Cope 
17-4.29. 

30 See note 6 supra. 

31Jd. 17-4.08. 

321d. 17-4.09. 

337d. 17-4.10. 

347d. 17-4.12. 

% 7d. at 17-4.11. 

36 Td. 17-25.01(2), 17-25.08(3); see also note 6 
supra. 

37§ee also Id. 17-4.22 and 17-4.24, dealing 
with operation permits for new sources, in- 
cluding water pollution sources. 

387d. 17-3.041(4) (f). 

3®Mixing zones and variances have already 
been discussed. See notes 27 and 28 supra and 
accompanying text. Provisions for equitable 
abatement are found in Id. 17-4.242(2). Pro- 
visions for exemption from water quality cri- 
teria are found in Id. 17-4.243. 

407d. 17-25.09. 

17-25.01(3). 

“Td. 17-25.05(1). 

431d. 17-25.05(2), (3). 

‘4The DER delegated authority to admin- 
ister, enforce and defend ch. 17-25 to the South 
Florida Water Management District in Order 
No. 82-0023, entered by the secretary of the 
Department on January 6, 1982. The delega- 
tion was effective on February 1, 1982, the 
effective date of Chapter 17-25. The order 
provides that the DER and the district will exe- 
cute an operating agreement to coordinate the 
review of applications to construct stormwater 
discharge facilities that will require a dredge 
and fill permit from the Department. The 
delegation may be terminated by either party 
upon written notice of termination, with 90 
days’ notice. 
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1. An Overview of Liquid Crystal and 


2.A comprehensive audio-visual 


Electronic Lumbar, Thoracic, and 
Cervical Thermography book by 
Charles E. Wexler, M.D. ($29.95) 


program which covers position- 

ing, technique, interpretation 

and statistics; your choice *— 

a. Comprehensive Liquid Crystal 
Technique Teaching Program, 
60 minutes ($135) ** 

b. Comprehensive Electronic 
Technique Teaching Program, 
80 minutes ($135) 


Evaluate & Demonstrate 
Sensory Nerve Damage: 


THERMOGRAPHY 


3.A 30-minute audio-visual 
gram designed for conferences 
and general information ($57) 

4.A mini-teaching file containing 
actual cases with their reports, 
your choice * — 

a. Liquid Crystal Thermography 

Mini-Teaching File ($120) * * 

b. Electronic Thermography Mini- 

Teaching File ($120) 


The thermogram can provide graphic evaluation of nerve irrita- 
tion with a statistical accuracy comparable to the EMG and 
myelogram, yet with a perspective not obtainable by either. It 
can detect abnormalities of the sensory portion of the nerve 
root or of sensory nerves. Furthermore, it is totally harmless 
and painless. If you’ve been thinking about using thermo- 
graphy, Thermographic Services, inc., now offers a compre- 
hensive educational package which will give you a firm foun- 
dation of thermographic knowledge. With this knowledge, you 
can better decide how thermography fits into the total scope 
of your practice. 


The Thermographic Educational Package costs $470. In- 
cluded in the package are the following (any part of this 
package may be purchased separately at the price in paren- 
theses): 

pro- 5.Thermography Syllabus contain- 
ing reference and legal material, 
including the transcript of a de- 
position ($45) 

6. Direct Examination of the Thermo- 
gram at Trial, a 30-minute video- 
tape by Charles E. Wexler, M.D. 
and Richard S. Plotin, J.D., dem- 
onstrating the direct exam of the 
thermogram in court. ($150) 


*/f both the liquid crystal and electronic versions are desired in the comprehensive 
audio-visual program and mini-teaching file, add $150 to the package price, fora 
total cost of $620. 


** After purchasing both of these programs, Flexitherm, Inc. (a division of E-Z-EM Co.) 


will issue a $200 credit towards the purchase of the Mark II liquid crystal apparatus. 
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TSI Thermographic Services, Inc. 
19135 Rosita Street, Tarzana, CA 91356 


Ship to: 
Name 
Address 
City 
State 


Zip 


My telephone #(_) 


QTY 


OVERSEAS 
AIRMAIL* 
EACH 


PRICE 
EACH 


TOTAL 


DESCRIPTION CHARGE 


Thermography Educational Package 

AV program & Mini-teaching file: | liquid crystal 
electronic 

Betal (©) Betall 


$470.00 $24.80 


Videotape format: © VHS 


Thermography Educational Package with 
both electronic & liquid crystal options 


Videotape format: VHS Betal |) Betall 


Thermography Book 


Comprehensive Liquid Crystal AV Program 


I've enclosed a check or money order in the 
amount of $ payable to 
Thermographic Services, Inc. (sorry, no CODs) 


Wehonor |) VISA |) MasterCard 


4-digit interbank # 


Account # 
Signature (required if using credit card): 


Expires 


Comprehensive Electronic AV Program 


30-min. AV Program 


Liquid Crystal Mini-Teaching File 


Electronic Mini-Teaching File 


Thermography Syllabus 


Thermography Direct Exam Videotape 
VHS Betal Betall 


*Prices include shipping within the continental United States. 
All others please include shipping prices in your order. 


Subtotal 
Add 6% tax if delivered in California 


The Total Order 
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Lamber, Thorectc, and Cervical 
7 
| 
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= 
all [$4500] s26e | | 
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FAMILY LAW 


Florida’s flight 
to fairness 


(Equitable Distribution in Florida 
From January 31, 1980 through 
March 17, 1982) 


Part two 
By Melvyn B. Frumkes 


This is a second of a two-part dis- 
cussion of equitable distribution in 
Florida. The first part, published in 
the April issue, dealt with the genesis, 
various doctrines and marital proper- 
ty. This part will discuss apportion- 
ment of marital property, necessity 
justification, property 
subject to distribution. 


Apportionment 

While there have been some ex- 
pressions of criteria by Florida 
courts, no firm parameters have been 
set for the amounts to be apportioned 
to each spouse. The Canakaris court 
emphasized that an award of ali- 
mony should be fashioned so as to 
achieve equity between the parties. 
Stith v. Stith, 384 So.2d 317 at 320 
(Fla. 2d DCA 1980). One appellate 
decision indicated that efforts should 
be made to divide “fairly,” Blum v. 
Blum, 382 So.2d 52 (Fla. 3d DCA 
1980), and another speaks of the part- 
ners being “entitled to a fair share of 
the fruits of their combined industry, 
whether performed in the office, the 
factory, the fields or the home.” Neff 
v. Neff, 386 So.2d 318 at 319 (Fla. 2d 
DCA 1980). 


If, as often stated, “equitable is not 
necessarily equal,” then what amount 
should go to each spouse? 

In Thompson v. Thompson, 402 
So.2d 1220 (Fla. 5th DCA 1981), the 
majority annunciated that: 


Florida law does not yet require that all the 
wealth and property acquired during the mar- 
riage, i.e., “marital property,” be equally di- 
vided between the parties. 

A recent appellate opinion noted 

that Florida is not a community 
property state, so that this experience 
does not show the way: 
There is no mandate for making an equal divi- 
sion of marital acquisitions in all cases; the 
matter of the division is to be left to the discre- 
tion of the trial judge, whose sole duty is to do 
equity under the circumstances presented by 
each individual case. Unless he abuses that dis- 
cretion, his decision is not to be overturned. 
Bullard v. Bullard, 385 So.2d 1120 at 1121 (Fla. 
2d DCA 1980). 


What about the court’s reference to 
“all cases”? Does this mean that there 
should be equal division in most in- 
stances? 

One appellate judge observed that 
on remand the trial court might con- 
sider, in light of the respective earn- 
ing capacities of the parties and elli- 
gibility for other benefits, that a 
proper award might call for more 
than half of the parties’ capital assets 
to go to the wife, Colucci v. Colucci, 
392 So.2d 577 (Fla. 3d DCA 1980). 
Another appellate judge, in 
Mahaffey, at page 1374, noted: 


The concept of “equitable distribution” does 
not require an equal division of the assets ac- 
quired during the marriage between the par- 
ties although that is a good starting point in 
most cases. 


In Hurtado v. Hurtado, 407 So.2d 
627 (Fla. 4th DCA 1981), the court 
listed that which was to go to the hus- 
band ($128,300 in value of various 
assets!) and to the wife ($117,100 in 
value of various assets). Thus the as- 
sets equitably distributed to the wife 
amounted to 47.7 percent of what the 
court valued to be of the aggregate. 
This was a 12-1/2 year marriage, the 
husband’s age 46, the wife’s age 33, 
with two minor children. The wife 
was also awarded child support and 
permanent periodic alimony. In af- 
firming, the 4th DCA observed: 


While the award here of the marital home as 
lump sum alimony coupled with the remainder 
of the award of permanent alimony and child 
support, reaches the outer limits of the trial 
court’s discretion, it did not exceed those limits. 

Why the court made its “outer 
limits” observation is not known, un- 
less the opinion writer knew but 
couldn’t comment on that which the 
husband never made of record: that 
the IRA of $2,200 and the P.A. pension 
plan of $40,000, would have much 


less value when reduced by the in- 
come taxes which the husband will 
have to pay at the time these funds 
are distributed to him. When con- 
sidering the taxes, and further if re- 
duced to present value, the wife’s 
percent of assets distributed to her 
are probably greater than that dis- 
tributed to the husband. 
The court, in Canakaris, admon- 

ished that: 


A trial judge must ensure that neither spouse 
passes automatically from misfortune to pros- 
perity or from prosperity to misfortune, and, 
in viewing the totality of the circumstances, 
one spouse should not be “short-changed.” 


Based upon, and quoting this ex- 
hortation, an award to the wife of all 
of the husband’s interest in jointly 
owned marital assets was reversed 
by Florida’s Fifth District Court of 
Appeal. It held that such an award 
could not be justified as an equitable 
distribution of property because it 
stripped the husband of everything 
he had, stating, or more accurately 
understating: 

It can readily be seen that the husband could 
not make this payment without substantially 
endangering his economic status. (Gallagher) 

In Connor v. Connor, —— So.2d 
—— (Fla. lst DCA 1982), Case Nos. 
PP-228 and TT-367, March 1, 1982, 7 
F.L.W. 505,2 the court found that the 
wife had been “shortchanged” where 
the award to her of lump sum ali- 
mony for equitable distribution was 
a division of the jointly held proper- 
ty, the husband’s interest in the 
marital home, and $10,000, without 
awarding to wife any portion of 
speculative investments made by the 
husband titled solely in his name. 


Necessity and justification 

There is absolutely no doubt that 
the time-honored factor of “necessi- 
ty” is no longer required to support a 
lump sum alimony award for the pur- 
pose of equitable division of assets, 
MacDonald v. MacDonald, 382 
So.2d 50 (Fla. 2d DCA 1980) and 
Lewis v. Lewis, 383 So.2d 1143 (Fla. 
4th DCA 1980). There are, however, 
two other constraints established by 
Canakaris: 


(1) A justification for such lump sum 
payment and 


(2) Financial ability of the other 
spouse to make such payment with- 
out substantially endangering his or 
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her economic status. 

The second factor is self explana- 
tory. As to the “justification” factor, 
one court called it a “good reason or 
useful purpose.” (Rosen) 

The most often referred to justifi- 

cation is the contribution that the 
wife has made to the “marital part- 
nership” as a mother and home- 
maker. One court felt this factor to be 
almost a mandate, stating: 
{[L]ump sum alimony may, and sometimes 
must, be employed so as equitably to compen- 
sate the wife for the domestic endeavors now 
regarded as equivalent to her husband’s wage 
earning ones. (Colucci) 

In Vanderslice v. Vanderslice, 396 
So.2d 1185 (Fla. 4th DCA 1981), the 
court based its justification for lump 
sum award upon the facts that: 

... [T]he wife has a need for the award to sus- 
tain a modest standard of living in the future; 
in fact, the award is necessary to ensure (sic) 
her bare security; the marriage was of seven- 
teen years duration; during the marriage, the 
wife contributed as a housewife and a mother 
in addition to her outside employment; the 
wife’s current health status is questionable in 
comparison to the hushand’s; and the husband 
abandoned his duties as a provider during the 
term of their legal separation, while the wife 
dutifully sustained the needs of the household. 

Justification was also found in one 
case where the wife had no separate 
property, assets or savings of her 
own, Cuevas v. Cuevas, 381 So.2d 
731 at 732 (Fla. 3d DCA 1980), and in 
another case where the wife was in 
need of security to minimize the risk 
that her sole means of support would 
be lost if the husband should die. 
(Stith) Similarly, the loss of survivor 
benefits was found to be a justifica- 
tion, Cowan v. Cowan, 389 So.2d 
1187 (Fla. 5th DCA 1980). An award 
of permanent periodic alimony, 
rather than a share of the accumu- 
lated assets, was held to be an unsatis- 
factory arrangement since the paying 


Melvyn B. Frumkes, Miami, is a graduate of 
the University of Florida College of Law, 
1953. Frumkes is chairman of the Family Law 
Section of The Florida Bar and is president- 
elect of the Florida Chapter of the American 
Academy of Matrimonial Lawyers. 
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spouse might die first. In this situa- 
tion, alimony would terminate, leav- 
ing the receiving spouse with neither 
support nor assets. (Gallagher) 

In Hartley v. Hartley, 399 So.2d 

1126 (Fla. 4th DCA 1981), where the 
husband complained that it was error 
to have awarded his wife his interest 
in the marital residence instead of 
periodic alimony, the DCA observed 
that: 
The usually unspoken but sometimes very le- 
gitimate fear, of course, is that if periodic ali- 
mony is ordered and the husband dies shortly 
thereafter, his former wife may be left de- 
stitute. 

Where there was a need on the part 
of one spouse, and the other was not 
in a position to pay periodic or reha- 
bilitative alimony because of limited 
earnings and the obligations, includ- 
ing child support, required by the 
final judgment, sufficient justifica- 
tion for equitable distribution was 
found, Lewis v. Lewis, 383 So.2d 
1143 (Fla. 4th DCA 1980). 

In affirming an award of lump sum 
alimony of $125,000 to the wife, 
where the husband was worth 
$850,000, the justification expressed 
by the court was “the length of the 
marriage, the life style of the parties, 
their age and health at the time of the 
dissolution ... Nusbaum v. Nusbaum, 
382 So.2d 1294 at 1295 (Fla. 4th DCA 
1980).” 

The court in Blais v. Blais, 
So.2d _— (Fla. 5 DCA 1982), Case 
No. 80-957, March 17, 1982, 7 F.L.W. 
603, based its justification on the 
duration of the marriage, the 
disparity of the parties’ earning 
capacity and, an element that cases 
had not heretofore spoken of: “the 
relative health of the parties,” the 
wife having suffered from a hearing 
impairment and had a history of 
some abuse of alcohol. 


Fault 

Although Florida is in the ranks of 
“no fault” states, fault may very well 
provide “justification” for a lump 
sum award. The court, in Bird v. 
Bird, 385 So.2d 1090 at 1092 (Fla. 4th 
DCA 1980), observed that: 
The evidence warranted a finding that the hus- 
band had harassed the wife; had broken into 
her house; threatened her with a gun and ac- 
tually fired at her on one occasion. 

And in Hartley, the court observed 
that: 
The award also ensures that the parties enjoy a 
fair degree of independence from one 
another, a concern which, in light of the evi- 
dence of Mr. Hartley’s violent tendencies, we 
believe may properly have been considered. 

Also, in Vanderslice, the court 


THE FLORIDA BAR JOURNAL/MAY 1982 


commented upon the fact that “the 
husband currently resides with a lady 
friend and her three minor children, 
and contributes, at least to some de- 
gree, to the support of that house- 
hold,” which undoubtedly was an in- 
fluencing factor. 

In Thompson, the conduct of the 
wife (the briefs submitted to the 
appellate court of the parties indicate 
that the husband accused the wife of 
running around) in the closing years 
of the marriage played a material 
part in the measure of the small equi- 
table distribution that the wife 
received by way of lump sum 
alimony. 

The fact that the receiving spouse 
could not manage his or her affairs 
(because of “mental and drinking 
problems [both properly character- 
ized as illness]”), so that assets would 
soon be dissipated, was held to be 
“insufficient justification” to dis- 
tribute the assets to the other spouse, 
since there exist other ways to pre- 
vent such dissipation by persons un- 
able to protect their property. 
Similarly, in the same case, although 
the court observed that full control 
of the family business without inter- 
ference from the other spouse may 
be required for its success, this too 
did not justify a distribution of the 
business, as there were ways to 
prohibit interference. (Gallagher) 

Perhaps one reason why there have 

been no more guidelines set by the 
appellate courts is because of the 
admonition of Canakaris, as noted in 
one appellate decision: 
As expressed in Canakaris . this justification 
is not synonymous with some rigid standard 
carefully delineating the circumstances in 
which such an award is proper. Canakaris dis- 
avowed this narrowly structured approach 
while admonishing the courts to “avoid estab- 
lishing inflexible rules that make the achieve- 
ment of equity between the parties difficult, if 
not impossible.” This is not to say that the trial 
judge has unbridled discretion to award lump 
sum alimony, but rather that he must be 
“guided by all relevant circumstances to en- 
sure “equity and justice between the parties.” 
Costich v. Costich, 383 So.2d 1141 at 1143 (Fla. 
4th DCA 1980). 

No_ justification was found in 

Florence v. Florence, 400 So.2d 1018 
(Fla. Ist DCA 1981) where an award 
to the wife of husband’s share of the 
marital residence was reversed, the 
court stating: 
The wife is 31 years old, in excellent health, 
and this was a marriage of short duration. 
There are no other equitable factors which 
must be considered. 

Likewise, in Gorman v. Gorman, 
400 So.2d 75 (Fla. 5th DCA 1981), the 
husband’s share of the home to the 


wife was reversed where it was sub- 
stantially the only asset of value ac- 
cumulated during the marriage. 


Property subject to distribution 
The property which has been the 
subject of equitable distribution has 
been varied. The Canakaris court 
noted that “it may consist of real or 
personal property, or may be a 
monetary award payable in install- 
ments.” The most frequently re- 
ferred to asset by appellate courts has 
been the husband’s interest in the 
marital residence, particularly where 
jointly owned by the wife as an 
estate by the entireties, Canakaris; 
Hausler v. Hausler, 382 So.2d 806 
(Fla. 2d DCA 1980); McDonald: 
Hague v. Hague, 382 So.2d 852 (Fla. 
852 (Fla. 3rd DCA 1980); Rosen; 
Costich; Pepper v. Pepper, 388 So.2d 
1342 (Fla. 3rd DCA 1980); Kirchman 
v. Kirchman, 389 So.2d 327 (Fla. 5th 
DCA 1980); Cowan; Tolin v. Tolin, 
401 So.2d 1167 (Fla. 4th DCA 1981).3 


Other forms of property, which 
have been the subject of lump sum 
alimony for the purposes of equi- 
table distribution, have been cash 
(Canakaris; Nusbaum v. Nusbaum, 
386 So.2d 1294 (Fla. 4th DCA 1980)), 
real estate in Florida (other than the 
marital residence)(Cuevas; Lewis), 
speculative investments titled in hus- 
band’s name only (Connor), the va- 
cation home (Schwartz), real estate 
located in another state (Cuevas), 
automobiles (Blum; Bashaw v. 
Bashaw, 382 So.2d 1352 (Fla. 4th 
DCA 1980)); (Lewis), life insurance 
policies (Stith), cash value of life 
insurance (Eagan v. Eagan, 392 So.2d 
988 (Fla. 5th DCA 1981)), interest ina 
taxi-cab business (Bird) and an 
interest in the husband’s boat and 
motorcycle (Vanderslice). 


While not the actual subject of 
division, assets recognized by appel- 
late courts put into one or the other 
spouse’s column in measuring the 
value of the assets that have been 
divided have included the foregoing, 
as well as an IRA account, P.A. pen- 
sion plan, clothing and jewelry and 
boat and trailer, Hurtado v. Hurtado, 
407 So.2d 627 (Fla. 4th DCA 1981). In 
addition to all of the above referred 
to in this and in the previous para- 
graph, trial courts have evaluated 
professional practices of lawyers, 
medical doctors, dentists, accoun- 
tants and others as well as businesses. 
The criteria and formulas of how 
these are to be evaluated are, how- 
ever, far from settled in Florida. 


The equitable division of claims 
for personal injuries, for a spouse’s 
loss of consortium or workers’ com- 
pensation have not yet been the sub- 
ject of appellate court treatment in 
Florida. However, in Craig v. Craig, 
404 So.2d 413 (Fla. 4th DCA 1981) 
the court mandated that the lower 
court, which refused initially to rule 
on the division of such settlement 
proceeds, to do so stating that “in a 
dissolution action, when the ques- 
tion of property rights is raised, the 
Court must determine the issue. . . .” 
(For a detailed exploration of the 
equitable division of such claims, see 
the forthcoming article by Elser and 
Anton to appear in the June 1982 edi- 
tion of The Florida Bar Journal.) 

Undoubtedly, since Canakaris 
Florida circuit judges throughout the 
state have repeatedly been faced 
with the challenge of how to evaluate 
and then to equitably divide pension 
and profit sharing plans. As yet, there 
are no Florida appellate court deci- 
sions, however, in Hartley the 4th 
District Court of Appeal recognized 
that, without evaluating same, the 
husband's “substantial” tax free pen- 
sion was a major resource of the hus- 
band to be considered in affirming 
an award of the husband’s interest of 
the marital home to the wife. 

The courts in New Jersey strug- 
gled for 10 years with the evaluation 
and distribution of pension plans. 
The result probably culminated in a 
recent appellate division decision 
where Judge Polow of that court in- 
dicated how he would suggest reso- 
lution to some vexing problems, stat- 
ing in Kikkert v. Kikkert, 177 N.J. 
Super 471, 427 A.2d 76 (N.J. App. 
Div. 1981).4 


Where the court is satisfied based upon ap- 
propriate proofs that present value has been 
established and there are other assets to be 
distributed, a firm and final division may be 
achieved free ot future contingencies. Where, 
as here, ultimate enjoyment of pension 
benefits depends upon survival of the 
employee, present value considerations must 
include actuarial computations based upon 
life expectancy tables . . . . Although fixing 
present value under such circumstances may 
be difficult and inexact, nevertheless, im- 
mediate final resolution of the method of 
distribution is to be encouraged, preferably by 
voluntary agreement whenever possible. Long 
term and deferred sharing of financial 
interests are obviously too susceptible to 
continued strife and hostility, circumstances 
which our courts traditionally strive to avoid to 
the greatest extent possible. This goal may be 
best accomplished, if a present value of the 
pension plan is ascertainable, by fixing the 
other spouse’s share thereof, as adjusted for all 
appropriate considerations including the 
length of time the pension must survive to 
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enjoy its benefits, to be satisfied out of other 
assets, leaving all pension benefits to the 
employee himself. 

On the other hand, where other assets for 
equitable distribution are inadequate or 
lacking altogether, or where no present value 
can be established and the parties are unable to 
reach agreement, resort must be had to a form 
of deferred distribution based upon fixed 
percentages. In such event, the trial judge must 
determine how best to accomplish equitable 
distribution of all distributable property 
including, as appropriate, the sharing in fixed 
percentages of the pension payments when 
received. 

The attainment by the husband of 
a professional degree was apparently 
not considered for distribution, nor 
even regarded as a counterbalance to 
enable the award to the wife of the 
husband’s interest in a house, where 
the house was “substantially the only 
asset of value accumulated during 
the marriage.” Gorman.> While this 
was probably the first appellate 
mention of professional degrees in 
the arena of equitable distribution, it 
was by no means a clear cut rejection 
of professional degrees as a 
distributable asset. (For a more 
detailed and erudite discussion see 
Greene, Dissolution of “Educational 
Partnership Marriage”; Professional 
Degrees as Divisible Marital 
Property, 55 Fria. B.J. 292, April 
1981). 


Liabilities, as well as assets, have 
been the subject of equitable 
distribution. In Hair v. Hair, 402 
So.2d 1201 (Fla. 5th DCA 1981), the 
husband was made solely 
responsible for $70,000 in joint debts 
and the first $150,000 for taxes that 
were not paid during the years of 
marriage. In affirming, the district 
court of appeal held that this was 
within the discretion of the trial court 
in attempting “to do equity and 
justice between the parties.” 


The problem of valuation of assets 
of the marriage will, with the advent 
of equitable distribution, now be 
more poignant and require more 
precise determinations. Likewise, 
the effect of tax considerations on 
those assets will be of major import. 
The court, in Mahaffey, took note of 
considering not only the nature of the 
husband’s assets, but also of “the 
apparent tax consequences of their 
sale or other disposition.” 


An interesting fallout from the 
equitable distribution in Florida is 
developing in the thinking of 
methods of enforcement. Hereto- 
fore, contempt was not an available 
remedy pertaining to lump sum 
alimony. However, in Schminkey v. 
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Schminkey, 400 So.2d 121 (Fla. 4th 
DCA 1981), the court recognized that 
same may be “out of step with the 
Supreme Court’s recent holdings 
which . . . authorize a trial judge to 
make a property settlement 
agreement” and certified an allied 
question for ruling by the Florida 
Supreme Court. 


Conclusion 

The law in this field is dynamic and 
subject to change, refinement or 
expansion upon the “drop of” an 
opinion or the enactment by the 
legislature of a new statute. The 


bills which deal with the issues 


discussed above. Both the bench and 
the Bar will be well advised to keep 
close watch upon developments. It 
could mean serious consequences to 


litigants, and it is the obligation of all ; 
to keep current with what have been ¢ Attractive, made of 
mercurial developments. 0 imitation leather with 
gold imprinting. 

This is an updated version of the same 
article that appeared in the July 1981 edition of Durable, will 
Fairshare. Reprinted with permission of Law 
& Business, Inc. Copyright, 1981. keep the Journal 

accessible while 


'Of the assets listed by the court in the storing one year’s 
husband’s column were included IRA account, issues. 
$2,200: P.A. pension plan, $40,000. 

2It is interesting to note that although the Clear pocket for 
opinion cites Sangas v. Sangas, 407 So.2d 630 : 

(Fla. 4th D-CA. 1981), the opinion labeling year and 
reemphasizes that “After Canakaris, trial volume. 

courts now have the discretion to use lump 
sum alimony to insure an equitable 
distribution of property acquired during the 
marriage” notwithstanding in whomever 
name is titled. 

3In Hartley, the court commented that “the 
trial court could consider the relatively low 
expense of the marital home compared to the 
expense that would face the wife with her 
modest earning capacity in renting or 
purchasing a new home in today’s market 
place.” (The author wonders if the court 
considered that the husband was subjected to 
a capital gains tax.) 

‘Aff 88 N.J. 4, 438 A.2d 317 (Sup.Ct.N_J., 
December 1, 1981). In a concurring opinion 
Mr. Justice Pashman noted: 

“In holding today that ‘vested’ but unmatured 
private pensions are subject to equitable distri- 
bution, the Court reaffirms its commitment to 
a ‘comprehensive’ application of equitable 
distribution principles to include ‘all property, 
regardless of its source, in which a spouse 
acquires an interest during the marriage’.” 
5Judge Sharp, in her dissent, in which she 
said she would affirm the lump sum award of 
the husband's interest in the marital residence, 
observed that the wife worked during the 
marriage and cared for the chlidren, enabling 
the husband to attend several universities and 
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TAX LAW NOTES 


The coordinating of the 
controlled foreign 
corporation and the 
foreign personal holding 
company provisions 
after Lovett 


This is the second section of atwo- 
part discussion on controlled foreign 
corporations and foreign personal 
holding companies and interpreta- 
tion of §951(d) of the Internal Reve- 
nue Code. The first section was print- 
ed in the April 1982 issue of the 
Journal. 


Part Il 


By Donald J. Jaret 

Despite the fact that some may 
legitimately conclude that the tax- 
payer in Lovett was afforded an 
inappropriate opportunity to avoid 
United States tax, that result is cer- 
tainly superior to the consequences 
that flow from giving the courts carte 
blanche to rewrite the Code by recti- 
fying what the court considers to bea 
congressional mistake, omission, 
oversight or lack of understanding of 
the subject. 

In the area of foreign taxation, a 
good deal of the practitioner’s time 
and energy is spent in the planning 
aspects of proposed transactions. As 
a result of the enormous importance 
placed on this planning, it is very im- 
portant that the courts interpret the 
relevant provisions, §951(d) for in- 
stance, according to their plain and 
ordinary meaning. 


Legislative history 

An analysis of the legislative history 
of §951(d) is necessary because in 
both Whitlock and Lovett its impact 


on the coordination scheme was 
raised by the commissioner and ad- 
dressed by the court. Needless to say, 
each court arrived at a different inter- 
pretation. 


The provisions known as Subpart 
F developed as a result of recom- 
mendations made by President 
Kennedy that the privilege of tax 
deferral through the use of tax havens 
be eliminated.** A few months after 
the President’s message, the Treasury 
Department issued a proposal for tax 
haven legislation.*4 


In its proposal the Treasury de- 
fined a CFC as any foreign corpora- 
tion of which more than 50 percent of 
(a) the total combined voting power 
of all classes of stock entitled to vote, 
or (b) the total value of shares of all 
classes of stock is owned, directly or 
indirectly (noting attribution), by no 
more than five United States persons 
on any day during the annual ac- 
counting period of such foreign cor- 
poration, and which for its annual ac- 
counting period is nota FPHC (as de- 
fined in §552). Thus, the initial Trea- 
sury proposal, if adopted, would 
have clearly sustained the position of 
Whitlock. 


The House of Representatives was 
obviously not in agreement with the 
initial Treasury proposal insofar as it 
adopted a different method of coor- 
dination.® The coordination scheme 
the House chose was to amend the 
FPHC provisions. The House version 
would reduce the amount of the 
corporation’s undistributed foreign 
personal holding company income 
that each United States shareholder 
would otherwise be required to in- 
clude in his gross income under those 
provisions by his prorata share of the 
undistributed foreign personal hold- 
ing company income included in his 
gross income as his share of Subpart 
F income under the CFC provisions. 


Clearly the House of Representa- 
tives as a whole and certainly the 
Ways and Means Committee were 
aware of the significance of the 
changes that they had made. The 
House version of the bill consequently 
clearly supports the commissioner's 
position. 


The Senate was apparently dis- 
pleased with the manner by which 


the House chose to coordinate the 
FPHC provisions with the CFC pro- 
visions. Consequently another change 
in the coordination scheme result- 
ed.5® The Senate felt that the coor- 
dination scheme should provide that 
a United States shareholder who, for 
a taxable year, is subject to tax under 
the FPHC provisions (relating to for- 
eign personal holding company in- 
come included in the gross income of 
United States shareholders) on the 
gross income of a CFC should not be 
required to include in his gross in- 
come, for such taxable year, any 
amount under subsection (a) with 
respect to such company. The Senate 
noted that the corresponding pro- 
vision of the bill as passed by the 
House amended the FPHC 
provisions.*” 

The above statement contained in 
the Senate Finance Committee Re- 
port unequivocally shows that the 
committee realized that the coordina- 
tion provision they adopted was dif- 
ferent than the provision adopted by 
the House. The author submits that 
the Senate Finance Committee has a 
sufficient amount of sophistication to 
comprehend that their actions not 
only changed the physical location of 
the coordination provision but also 
altered the scheme of coordination. 
The Senate version of the coordina- 
tion scheme was adopted in con- 
ference,*® thus, that scheme comprises 
the present §951(d). 


Conference report 

There is one curious aspect of the 
legislative history of Subpart F that 
deserves brief mention. In the Con- 
ference Committee Report discussing 
the Senate amendments to the House 
bill, no mention was made of the 
change in the coordination scheme. 
Moreover, the committee prints 
comparing the House and Senate 
bills said that both versions of the bill 
tax in substantially the same manner 
the earnings which are reinvested in 
the United States although not dis- 
tributed to the United States share- 
holders.*! Consequently, the argu- 
ment can be made that the Senate 
amendment of the House bill was not 
intended to substantially alter the 
coordination scheme. That argument 
is weak at best when considered in 
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light of the Senate report’s discussion 
of the House coordination scheme.® 


Tenth Circuit analysis lacking 

Judge Seth’s opinion in Whitlock 
considered the legislative history of 
and purpose for Subpart F; however, 
his opinion failed to consider the 
aforementioned evolution of §951(d). 
It would certainly not be appropriate 
to take the position that the evolution 
of the present §951(d) is sufficiently 
clear as to put all possible doubts to 
the interpretation of that provision to 
rest; however, the evolution of that 
section strongly supports an interpre- 
tation according to its plain meaning. 
Thus, if the legislative history of Sub- 
part F is consulted, the evolution of 
§951(d) is worthy of considerable at- 
tention. Consequently, the court’s 
failure to give any consideration to 
that portion of the legislative history 
was an error. 


Purpose of §951(d) 

The court’s conclusion as to the 
purpose of §951(d), which it drew 
from that portion of the legislative 
history it did consider, is question- 
able. Despite the fact that the overall 
tenets and mechanics of Subpart F 
were appropriately stated by the 
court, it did not consider the fact that 
due to numerous exceptions, exclu- 
sions, limitations, and coordination 
provisions, the attribution of an over- 
all purpose to Subpart F may be im- 
possible.® 

Even if the court properly and 
correctly construed the purpose of 
the statute as a whole, does it neces- 
sarily follow that the same purpose 
should be attributed to §951(d)? 
Since §951(d) is a provision designed 
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to coordinate Subpart F with the 
FPHC provisions, it seems reasonable 
that the purpose of that section 
should be one of avoiding the harsh 
results caused by the application of 
Subpart F rather than the mechanical 
application of a highly complex and 
oftentimes devastating scheme of 
taxation. 

Although there is authority that the 
legislative history should not be con- 
sulted to arrive at a proper interpre- 
tation urged by the commissioner. 
Moreover, the evolution of the sec- 
tion is strong evidence that Congress 
meant what it said. 


Treasury regulations 

The conflict between the regula- 
tion®™ and the literal wording of 
§951(d) puts the validity of the regu- 
lation in issue. The difference be- 
tween the holdings in Whitlock and 
Lovett is attributable to differing 
views as to the validity of the regula- 
tion. 

The Secretary of the Treasury has 
the authority to prescribe all needed 
rules and regulations. Because the 
Treasury Department is the agency 
Congress entrusted with prescribing 
such rules and regulations, its in- 
terpretation is usually given great 
weight;® however, where a regula- 
tion is contradictory of the plain 
terms of the statute, the regulation is 
invalid.” 

The first question that must be ad- 
dressed is whether the regulation 
contradicts the plain terms of the 
Code, and as discussed in a prior sec- 
tion of this article, it does. 

Section 951(d) clearly eliminates 
from taxation under the CFC provi- 
sions any increase in earnings invested 
in United States property where a 
corporation is a FPHC and a CFC in 
that year; whereas, the regulation 
provides that the increase in earnings 
invested in United States property is 
taxed under the CFC provisions. In 
light of this conflict, the regulation 
should be deemed an invalid exercise 
of the Secretary’s interpretative 
power. Moreover, resort to the legis- 
lative history of §951(d) does not pro- 
vide support for the regulation. 

The Tenth Circuit's decision in 
Whitlock was based entirely on the 
regulation. Therefore, invalidation 
of the regulation, a proper result in 
this instance, removes any and all 
support for the Whitlock decision 
insofar as the statute and the legisla- 
tive history clearly call for a different 
result. 
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Intrinsic rules of construction 
This article has previously advo- 

cated the position that §951(d) should 

be given its plain meaning and should 


Because the Treasury 
Department is the agency 
Congress entrusted with 
prescribing such rules and 
regulations, its interpre- 
tation is usually given 
great weight 


not be interpreted by the use of ex- 
trinsic rules of statutory construction. 
This subpart is designed to demon- 
strate that the use of various related 
Code sections (intrinsic rules of con- 
struction) further supports that result. 


Double taxation avoided without 
resort to §951(d)? 

One commentator has taken the 
position that the provision which ex- 
cludes previously taxed earnings and 
profits from taxation may play an im- 
portant role in the interpretation of 
§951(d).66 The importance he ac- 
corded that section® was that it was a 
possible means by which the double 
taxation of income as foreign personal 
holding company income under the 
FPHC provisions and as Subpart F 
income under the CFC provisions 
could be avoided without resort to 
§$951(d). The significance of this ar- 
gument is that if the possible double 
taxation of income was not present 
due to that section, Congress must 
have had another purpose for the en- 
actment of §951(d). 

The exclusion of previously taxed 
earnings and profits from taxation is 
the mechanism by which a United 
States shareholder of a CFC excludes 
from his gross income distributions 
which were taxed previously.” Thus, 
the exclusion only becomes appli- 
cable where the United States share- 
holder was previously required to 
include the amounts currently dis- 
tributed in his gross income under 
Subpart F. Since a previous inclusion 
in a taxpayer's gross income under 
Subpart F is necessary to make this 


> 
2 
3 
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provision applicable, it only serves to 
prevent the double taxation of in- 
come under Subpart F. It does not 
prevent the double taxation of in- 
come as undistributed foreign per- 
sonal holding company income 
(under the FPHC provisions) and 
Subpart F income. 


Analogy to coordination with 
foreign investment company 
provisions 

The provision that coordinates the 
CFC provisions with the foreign 
investment company _ provisions 
(§951(c)) provides additional sup- 
port for the proposition that Congress 
intended that §951(d) should be in- 
terpreted according to its plain 
meaning.”! Congress used the same 
phrase “any amount under subsec- 
tion (a)” in each subsection. Thus, 
§951(c) can be an important tool in 
the construction of §951(d). 

The House version of §951(c) only 
excluded from the gross income of a 
United States shareholder the Sub- 
part F income of the foreign corpor- 
ation;”2 the Senate amended §951(c), 
noting that the corresponding provi- 
sion of the bill as passed by the House 
applied only to Subpart F income.” 
The Senate amendment of the House 
version of §95l(c) clearly shows 
that the Senate understood the 
phrase “any amount under subsec- 
tion (a)” to mean much more than 
Subpart F income, i.e., they clearly 
understood that phrase to mean the 
increase in the corporation’s earnings 
invested in United States property as 
well. 

It reasonably follows that the same 
phrase used in the same Code section 
in the same context, i.e., a coordina- 
tion scheme, should be given the 
same meaning. The Tenth Circuit’s 
decision in Whitlock, although con- 
sidering the legislative history of 
Subpart F, did not analyze the simi- 
larity in wording of these provisions 
or delve into the legislative history of 
§951(c) in ascribing a purpose to Sub- 
part F. That failure is another major 
weakness in that decision. 


Reconsideration of coordination 
scheme 

As a policy consideration, 
Congress may choose to reconsider 
whether §951(d) contains an appro- 
priate coordination scheme. In its 
present form that section, if properly 
interpreted, is very much _ pro- 
taxpayer. In the aftermath of the 
Lovett decision, those taxpayers who 


can afford to pay the tax can litigate 
this issue in the favorable climate of 
the Court of Claims. 

Until Congress amends §951(d) or 
the Supreme Court grants certiorari 
and adopts the reasoning of the 
Tenth Circuit, those taxpayers who 
are able to pay and litigate should 
prevail. Therefore, for practical pur- 
poses the Court of Claims decision in 
Lovett is a most valuable weapon in 
the taxpayer’s arsenal. 

Undoubtedly the decision in 
Lovett caused, and may still be re- 
sponsible for the existence of, a tre- 
mendous tremor throughout the 
Treasury. In response to that decision, 
it is a good bet that many proposals 
for change will surface. One such 
proposal is contained in a report to 
the commissioner from Richard A. 
Gordon.”4 

In the report, Gordon seems to ac- 
cept the Lovett decision as an accur- 
ate and correct statement of the law. 
The report states that if the FPHC 
and CFC provisions both apply, the 
FPHC provisions will govern, not the 
CFC provisions.” The report goes on 
to acknowledge that it may be possi- 
ble to avoid the investment in United 
States property provisions of Subpart 
F by causing a foreign corporation 
that is a CFC to become a FPHC as 
well.76 

After considering several other sig- 
nificant problem areas associated 
with the FPHC and the CFC provi- 
sions, Gordon recommends that the 
FPHC provisions be eliminated and 
their substance incorporated into 
Subpart F.” The elimination of the 
FPHC provisions would do away 
with the need for a coordination pro- 
vision, §951(d), and presumably, the 
CFC provisions will control. 


The report contains an alternative 
method of eliminating what the 
report refers to as “the loophole cre- 
ated by the Lovett case.” This alterna- 
tive requires §951(d) to be amended 
to provide that a United States share- 
holder of a CFC who is subject to tax 
under the FPHC provisions for his 
taxable year will be required to in- 
clude in his gross income, for that 
taxable year, any amount with re- 
spect to that CFC invested in U.S. 
property, to the extent of its earnings 
and profits, but the amount so in- 
cluded will be reduced by the 
amount included under the FPHC 
provisions.” It is too soon to predict 
whether Congress will act upon any 
of the above recommendations. 

If Congress, upon reconsideration 
of this matter, decides to amend 
§951(d) to eliminate the effect of the 
holding in Lovett, this can be accom- 
plished quite easily. If Congress de- 
sires the result that was achieved in 
Whitlock, the simple insertion of 
“(1)(A)” after “any amount under 
subsection (a)” will do the trick; i.e., 
the subsection will then read “any 
amount under subsection (a)(1)(A).” 
This amendment will eliminate the 
increase in earnings invested in Unit- 
ed States property from the exclusion 
from gross income contained in 


§951(d). 


Conclusion 

The language in which Congress 
chose to express its wishes as to the 
coordination scheme between the 
FPHC provisions and the CFC pro- 
visions is clear and unambiguous. In 
those situations where the mandate 
of Congress is clear, the courts are 
not free to use extrinsic rules of statu- 
tory construction to interpret the 
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statute. Thus, the use of the legisla- 
tive history to interpret §951(d) is not 
proper. Moreover, the legislative 
history of Subpart F, and §951(d) in 
particular, only serves to support an 
interpretation according to the plain 
meaning of that section. 

The regulations which clearly 
conflict with the unambiguous man- 
date of the statute should be held 


Official 


Reporter 


for: 


invalid. The authorities are clear and 
unwavering in their holdings that the 
Secretary cannot alter, add to or sup- 
ply omissions in the Code through 
the regulations. Insofar as the regu- 
lations are invalid, there is no author- 
ity that authorizes a holding that is 
not consistent with the plain and 
ordinary meaning of the statute; i.e., 
that “any amount under subsection 
(a)” means both Subpart F income 
and the corporation’s increase in 
earnings invested in United States 
property. 

In light of the Lovett decision and 
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the interpretation that should be given 
§$951(d), significant planning oppor- 
tunities exist. Section 951(d) allows a 
CFC to invest its earnings in United 
States property without any adverse 
tax consequences. The repatriated 
earnings, so long as not otherwise 
considered a dividend to the United _ 
States shareholders, provide a most 

useful investment opportunity for 
the CFC and its United States 

shareholders. 
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Representing clients 
in SEC investigations 
By Richard E. Brodsky 

Part I 


The first part of this article, printed 
in the April issue, discussed the 
legislative framework for the en- 
forcement program of the Securities 
and Exchange Commission (“SEC”), 
and the procedural processes for 
both formal and informal SEC in- 
vestigations. This part of the article 
will discuss testimony before the 
SEC staff, SEC subpoena enforce- 
ment actions, formal enforcement 
procedures and_ the _ settlement 
process. 


Testimony before the staff is 
generally the single most critical 
event ‘of the investigation for the 
client, and preparation of the client 
for questions likely to be asked is 
vital. If the lawyer can obtain tran- 
scripts of prior witnesses’ testimony 
(or briefings from the witnesses’ 
counsel), this is helpful. He should 
also attempt to get at least some idea 
from the SEC staff of the likely 
subject matter of the questioning. Of 
course, he should scan the formal 
order and the subject matter of sub- 
poenae duces tecum for additional 
clues. Thorough questioning of his 
client (and other potential witnesses, 
if available) also is indicated. 

The actual testimony must be con- 
ducted by an SEC staff member 
listed in the formal order. The 
questioner can be a lawyer, an 
accountant or an investigator. To 
prevent the client from being “whip- 
sawed” by more than one questioner, 
counsel should attempt to get the 
staff to agree that all questioning be 
done by one staff member. 


The question often arises as to 
whether a witness who is a corporate 
officer or director may be 
represented by counsel for the 
corporation. The SEC’s Rules Relat- 
ing to Investigations provide: “[A 
witness] may be accompanied, 
represented and advised by coun- 
sel. ...”! The staff has interpreted this 
to mean that unless counsel for the 
corporation is willing to state for the 
record that he represents the witness 
personally (as well as the corpora- 
tion), he should be excluded from the 
testimony. This point is seldom 
reached; typically, the witness is 
willing to be personally represented 
by corporate counsel. On the other 
hand, if counsel or the witness 
perceives a conflict of interest in such 
joint representation, counsel should 
guide himself according to standard 
rules governing resolution of con- 
flicts of interest in representation.? 

Generally speaking, it is not up to 
the SEC staff to enforce these rules, 
although in a particularly acute situa- 
tion, the staff will often question 
counsel concerning his joint repre- 
sentation. There also remains 
available to the SEC in the appro- 
priate case (which, as a practical 
matter, would have to be particularly 
egregious to merit SEC action) the 
power to bring a disciplinary action 
against the attorney for unethical 
conduct under Rule 2(e) of the SEC’s 
Rules of Practice. Rule 2(e) is a 
controversial subject which is 
beyond the scope of this article, but 
counsel must be aware of the 
potential of Rule 2(e) action.* 

At the conclusion of the testimony, 
witnesses are allowed to make sup- 
plementary statements and counsel 
are permitted to ask clarifying and 
amending questions. If damaging or 
ambiguous answers have been 
elicited on the staff’s questioning, the 
witness and counsel should take the 
opportunity to provide exculpatory 
or clarifying testimony. Similarly, 
exculpatory or clarifying documents, 
whether or not called for by an SEC 
subpoena, should be marked on the 
record. The transcript will be the 
principal basis upon which the SEC 
staff makes its decision whether to 
recommend that the witness be 
named in an SEC enforcement 


action. Care should be taken to 
provide as favorable a record as 
possible. 

Document production is also 
critical both to the SEC and the 
client. Customary privileges—such 
as the attorney-client privilege and 
work product immunity, and the 
privilege against self-incrimination 
(if the client is an individual or if the 
documents are those of an 
individual)—apply in SEC investiga- 
tions; accordingly, care should be 
taken in assembling documents for 
production to remove privileged 
documents, if a privilege is going to 
be asserted. (While under Florida 
law there is an accountant-client 
privilege,‘ under federal law such a 
privilege is not recognized,® and the 
assertion of such a privilege in an 
SEC action will most likely be re- 
jected by the federal court.) The 
SEC generally requests that a listing 
of documents over which the 
attorney-client privilege is asserted 
be provided at the time production is 
made. If the list is not provided and 
the SEC seeks to enforce the 
subpoena in court and challenges the 
assertion of privilege, the court may 
require such a list to be furnished the 
SEC at that stage.* Thus, such a list 
should generally be prepared 
internally at the time documents are 
withheld from production. 

As noted in the first part of this 
article, SEC investigative subpoenas 
are not self-executing, i.e., no 
jeopardy attaches if the person under 
subpoena does not comply with the 
subpoena. A caveat should be added, 
however, that §21(c) of the Securities 
Exchange Act? makes it a 
misdemeanor “without just cause” to 
fail or refuse to attend and testify as 
to any lawful inquiry or to produce 
documents in obedience to an SEC 
subpoena. This provision is almost 
never utilized, and would seem to 
apply only to those situations in 
which no colorable basis can be 
advanced for a refusal to obey a 
subpoena.* 

If the person under subpoena 
declines to answer a question or 
produce a document on a colorable 
basis, the staff may ask the SEC to 
authorize a subpoena enforcement 
action. This is a civil action brought 
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pursuant to the summary provisions 
of Rule 81(a)(3) of the Federal Rules 
of Civil Procedure. 

The U.S. Court of Appeals for the 
D.C. Circuit, where many subpoena 
enforcement actions are brought, has 
held that, assuming that the formal 
order of investigation was entered 
for a valid legislative purpose, the 
subpoena should be enforced if the 
information sought is “not plainly 
irrelevant” to the subject matter of 
the investigation.® Since SEC formal 
orders are generally written in ex- 
tremely broad terms, it would be a 
rare case that a properly drawn sub- 
poena would be rejected on rele- 
vance grounds. 

Recently, however, perhaps as 
part of the perceived increase in mis- 
trust of the administrative process, 
the courts are beginning to expand 
the scope of judicial review of SEC 
subpoena enforcement cases. Four 
circuit cases merit counsel’s atten- 
tion. These cases all concern the 
scope of judicial inquiry into the 
“good faith” of SEC investigations. 

In SEC v. Wheeling-Pittsburgh 
Steel Corp., F.2d [1981] 
CCH Fed.Sec.L.Rep. para. 97,833 
(3rd Cir. 1981), the Third Circuit, sit- 
ting en banc, confronted an SEC in- 
vestigation which the district court 
found to be proper in terms of rele- 
vance and statutory purpose, but 
which had been initiated after a com- 
plaint letter to the SEC by a United 
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States Senator. The Senator wrote 
the SEC about potential securities 
law violations by a company. Simul- 
taneously, the Senator was attempt- 
ing to prevent two other government 
agencies from awarding government 
loan guarantees to that company. 

The Third Circuit held that under 
these circumstances, the district court 
may have been correct in refusing to 
enforce the SEC’s subpoena under an 
“abuse of process” theory, even 
though it had found that the SEC was 
not motivated by bad faith or the ul- 
terior motives of the Senator. This 
case does not present clear guidelines, 
but does suggest that, on a case-by- 
case basis, the district courts, at least 
those in. the Third Circuit, can go be- 
yond inquiry into relevance and sta- 
tutory purpose and examine the cir- 
cumstances surrounding the initiation 
of the investigation to determine 
whether it was in some way tainted. 
Limited discovery into these areas 
will be permitted. 

A similar result obtained in SEC v. 
ESM Government Securities, 645 
F.2d 310 (5th Cir. 1981), where the 
Fifth Circuit held that the SEC’s 
fraud, deceit or trickery is grounds 
for denial of its request for enforce- 
ment of a subpoena. The Fifth Cir- 
cuit based its holding on what it called 
“the well-established power of the 
courts to prevent abuse of process.” !° 
Again, the facts are relevant in assess- 
ing how far-reaching the ESM deci- 
sion is. In ESM, it was alleged that an 
SEC investigator misled a govern- 
ment securities dealer into believing 
that his repeated requests for infor- 
mation concerning its operations 
were for the purpose of educating 
him as to the workings of the govern- 
ment securities market. After obtain- 
ing information by this means, the 
company alleged that the SEC in- 
vestigator issued a subpoena to the 
company based on the information 
previously gathered. The company 
was not informed that there was an 
actual formal investigation until its 
receipt of the subpoena. (The case 
was dismissed at the district court 
level on the pleadings. The Fifth Cir- 
cuit based its reversal on the allega- 
tions made by the company and re- 
manded to the district court for find- 
ings on the abuse of process issue.) 

The relatively egregious facts of 
the ESM decision do not provide the 
broad authority for challenging an 
SEC subpoena on abuse of process 
grounds, but dictum in the Fifth Cir- 
cuit’s opinion clearly indicates that 
the court will look askance at less 
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than candid behavior of government 
officials in their investigatory role. 
(“We believe that a private person 
has the right to expect that the gov- 
ernment, when acting in its own 
name, will behave honorably.”)" 

In SEC v. Dresser Industries, 628 
F.2d 1368 (D.C. Cir. 1980), the D.C. 
Circuit rejected a challenge to an 
SEC subpoena on “parallel proceed- 
ings” grounds," and refused to per- 
mit discovery of the SEC’s good faith. 
The court did leave open the possi- 
bility of limited inquiry where the re- 
spondent was able to cite “special cir- 
cumstances that raise doubts about 
the agency’s good faith.” 628 F.2d at 
1387. 


The lawyer should attempt 
to meet with the staff at all 
levels to make his legal and 
factual arguments against 
naming his client 


Similarly, in SEC v. Knopfler, 
F.2d , [1981] CCH Fed.Sec.L. 
Rep. para. 98,273 (2d Cir. 1981), the 
Second Circuit, in rejecting a chal- 
lenge to an SEC subpoena on the 
grounds of alleged religious bias, 
held that a hearing was not required 
on allegations that a subpoena is 
sought for an invalid purpose “in the 
absence of a meaningful and sub- 
stantial factual showing.” 

The main impact of Wheeling- 
Pittsburgh, ESM, and, to some de- 
gree, Dresser and Knopfler, is that 
the district courts in at least these 
four circuits will probably no longer 
be quite so hostile to claims by tar- 
gets of an SEC subpoena that they 
are the victims of overzealous en- 
forcement techniques. At the very 
least, such allegations stand a better 
chance of receiving a hearing, and 
even limited discovery, at the district 
court level, rather than immediate 
dismissal. 

At the conclusion of an investiga- 
tion, the staff generally contacts 
lawyers for those individuals or en- 
tities which the staff believes should 
be the subject of formal enforcement 
action, prior to sending a recommen- 
dation to the SEC, and invites a 
written submission to the commis- 
sioners, the so-called “Wells” submis- 
sion. Most SEC enforcement actions 
are settled, and most are settlable, 
but the principal object of the law- 


yer at this stage should be to forestall 
the bringing of any action against his 
client. Generally, the lawyer should 
attempt to meet with the staff at all 
levels to make his legal and factual 
arguments against naming his client. 
Failing such persuasion, the lawyer 
should seriously consider making a 
“Wells” submission, which is a written 
memorandum to the commissioners 
detailing the reasons no enforcement 
action is merited.!4 In fact, the staff 
sometimes will decline to meet with 
counsel until after a written sub- 
mission is made. It is valuable to meet 
with at least the staff attorney con- 
ducting the investigation prior to 
making a submission in order to as- 
certain the outlines of the case against 
the client. Very often, crucial insights 
into the staff’s case can be obtained at 
this level. 

At the same time, counsel should 
not automatically advise that the 
client make a “Wells submission.” 
Factual statements made in the sub- 
mission may be admissible against 
the client in a subsequent civil action, 
under Rule 801(d)(2)(C) of the 
Federal Rules of Evidence; also, ad- 
missions of fact in a submission may 
serve to buttress the staff's case in 
the minds of the commissioners. 
Finally, the well-written and well- 
organized submission, in a case 
where the client has real liability but 
the facts are highly complicated and 
the legal theories abstruse, may serve 
as an important case-management 
tool for the staff in presentation to 
the Commission or in preparation for 
trial. In a close case, of course, such 
considerations may very well be out- 
weighed by the persuasive advantage 
of a Wells submission. A careful 
balancing of pros and cons should be 
made before undertaking to make a 
submission. 


The settlement process 

If the staff or the SEC cannot be 
persuaded not to bring the action, the 
lawyer should consider whether he 
should recommend settlement. 
Whether to settle or litigate with the 
SEC is a highly subjective decision, 
in the final analysis, but several ob- 
jective criteria can be brought to 
bear. 

Argumenis in favor of settling in- 
clude the following: savings of attor- 
neys’ fees and the client’s own time, 
expense and emotional stress; avoid- 
ing the effects of adverse findings of 
fact or conclusions of law which 
could have collateral estoppel effect 
in subsequent private litigation;!> 


avoiding further governmental intru- 
sion, through civil discovery, into the 
client’s affairs; limiting the govern- 
ment to only one “blast of publicity” 
against the client; and, perhaps, most 
important, being able, through ad- 
vance negotiation with the staff, to 
shape the terms of a settlement, both 
in terms of the relief attained by the 
SEC and, equally important, the 
language of the complaint or admin- 
istrative order for proceedings. 
Arguments against settling general- 
ly are based upon the perception that 
there is a good chance of defeating 
the SEC at trial—either through the 


It is standard policy of the 
SEC to accept a settlement 
whereby the respondent or 
defendant consents to 
certain injunctive or 
administrative relief 
‘without admitting or 
denying’ the allegations 


SEC’s failure to prove violations or 
through its failure to obtain requested 
injunctive or additional equitable 
relief.!® Because the findings of fact 
and conclusions of law decided 


against the defendant may have col- ° 


lateral estoppel effect,'” however, 
defeating the SEC’s request for in- 
junctive or other equitable relief may 
be a Pyrrhic victory if there is a 
significant likelihood of subsequent 
private civil litigation. 

A third alternative is to commence 
litigation with the SEC, obtain the 
SEC’s investigative file through dis- 
covery, and then determine whether 
the SEC’s case is of sufficient 
strength to merit a settlement. If the 
client is willing to risk two adverse 
instances of publicity, this would 
seem to be the most prudent course, 
particularly if there is already or 
there is expected to be private civil 
litigation or criminal proceedings. 
On the other hand, by not settling at 
the outset, litigants lose the oppor- 
tunity to negotiate the language of 
the complaint, and also may find that 
the SEC’s settlement terms, once 
litigation efforts have begun in 
earnest, are more stringent than 
before the complaint was filed. The 
decision whether to settle and, if so, 
when, is a complex decision that de- 
pends on the circumstances of the 
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particular case and the needs of the 
client. 


It is standard policy of the SEC to 
accept a settlement whereby the 
respondent or defendant consents to 
certain injunctive or administrative 
relief “without admitting or denying” 
the SEC’s allegations.'* This formula 
allows for a disposition of the case 
without collateral estoppel effect.!® 
Generally, the staff is willing to nego- 
tiate or at least discuss a wide variety 
of subjects in a settlement, including 
the scope of relief and the language 
of the charging document (com- 
plaint or administrative order). 


In the broker-dealer administra- 
tive proceeding, the staff is willing 
to negotiate such issues as whether 
and for what period of time a par- 
ticular registered representative will 
be barred from being associated with 
a broker-dealer; whether disgorge- 
ment of commissions earned will be 
required; and the like. In the injunc- 
tive action, the typical areas of nego- 
tiation are the scope of the injunction, 
in terms of the nature of the prohib- 
ited conduct; whether the injunction 
will prohibit violative conduct in 
connection with purchases and sales 
of all securities or just the securities 
of the issue (company) involved in 
the particular case at hand; and the 
persons covered by the injunction. 
In both the administrative proceed- 
ing and the injunctive action, the staff 
will generally allow prospective de- 
fendants to have some input into the 
language of the complaint or order 
for proceeding, at least for the pur- 
poses of insuring the accuracy of the 
document. 


Since the SEC routinely releases 
complaints and administrative or- 
ders to the financial press, wire 
services and newspapers, counsel 
very frequently put most of their 
effort into attempting to water down 
the SEC’s complaint through the sug- 
gestion of language changes. Often 
the staff is willing to accommodate 
what may be termed “cosmetic” 
changes if the substance of the allega- 
tions remains and the defendant has 
already agreed to relief satisfactory 
to the staff. Even the forum itself— 
injunctive action or administrative 
action—can be a subject of negotia- 
tion, depending upon the strength of 
the SEC’s case (or at least its percep- 
tion thereof). The purpose of these 
negotiations is not only to avoid bad 
publicity per se; it is also to prevent 
the institution of private damage ac- 
tions containing inflammatory alle- 
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gations drawn from the SEC com- 
plaint. 

In the recent past, perhaps the 
most noteworthy aspect of the SEC’s 
settlement process has been the crea- 
tive settlements negotiated by the 
staff and counsel for the corporate 
litigant. Fairly routinely, such liti- 
gants have agreed to such “ancillary” 
remedies as additional board mem- 
bers, “special” investigative counsel 
to the company, disgorgement (resti- 
tution of the profits from securities 
violations), and special committees 
of the board of directors. These 
remedies can be meaningful to the 
SEC and relatively painless to the 
client, although in some instances 
they can be quite costly (both in 
terms of administrative expense and 
actual dollars recovered from indi- 
vidual defendants). 

While there is some question whe- 
ther in any one case such remedies 
are lawful (as being beyond the equi- 
table authority of the district court 
or the administrative authority of the 
SEC),2° such arguments are of only 
symbolic importance in a negotiation 
with the staff, although they may be 
helped in direct written communica- 
tions with the commissioners them- 
selves, if, for example, the defendant 
wishes to attempt to obtain approval 
at the Commission level of a settle- 


ment proposal unacceptable to the 
staff?! 


Conclusion 

The new director of the Division 
of Enforcement, John Fedders, 
announced in a recent speech that he 
had “initiated a comprehensive 
examination of the Commission’s en- 
forcement policies and practices.”22 
Fedders stated that “[eJach aspect ot 
the procedures by which the Com- 
mission initiates, conducts and closes 
investigations or commences en- 
forcement actions is being scru- 
tinized,” mentioning, specifically, 
such topics as “the internal standards 
utilized by the Commission when de- 
ciding whether to prosecute, litigate 
or settle cases,” “the Commission’s 
internal standards for the authoriza- 
tion of formal orders . . . and how 
subpoenas should be drafted and 
enforced,” “the specificity of the 
Commission’s formal orders of in- 
vestigation,” the limitation of formal 
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orders to “a specified term after 
which they will expire, unless re- 
newed by the Commission,” and a re- 
quirement that every prospective 
defendant be afforded the oppor- 
tunity to make a “Wells submission,” 
except in immediate emergency 
situations. 

It remains to be seen whether the 
results of such internal review of the 
Division of Enforcement’s policies 
and procedures will result in major 
procedural changes or innovations. 
What Fedders’ announcement indi- 
cates is that, at the least, this area of 
the practice of law has been and con- 
tinues to be a developing and dynam- 
ic one. 

Moreover, it appears that the en- 
forcement efforts of the SEC will re- 
main vigorous, although being con- 
centrated in more traditional areas 
of the securities laws such as “insider” 
trading, market manipulation, and 
the like.2> Thus, SEC enforcement 
practice should remain an area of 
interest to the corporate and securi- 
ties bar. 

In representing clients in an SEC 
investigation, the watchword should 
be “limitation of damage,” and the 
key is to strike a balance between 
what can safely be offered the SEC 
and the potentially adverse conse- 
quences of such action. The lawyer 
should constantly remember to assess 
the consequences of actions taken in 
the immediate context on the client’s 
interest later in the investigation and 
during subsequent litigation, if any, 
in its business, and in the market for 
its securities. While general corporate 
and securities counsel are qualified to 
advise their clients with SEC en- 
forcement problems, this area of the 
practice has been and continues to be 
a developing area and care should be 
taken to be acquainted with the latest 
developments in the area. 0 


C.F.R. §203.7(b). 

2See, e.g., In Re Gopman, 531 F.2d 262 (5th 
Cir. 1976). 

3In In Re Carter, [1981] CCH Fed.Sec.L. 
Rep. para 82,847 (February 28, 1981), the SEC, 
while dismissing a Rule 2(e) case against two 
New York lawyers, nonetheless reaffirmed its 
view of its authority to bring actions under 
Rule 2(e) and, more importantly, of its au- 
thority to do so on the basis of alleged unethical 
actions of lawyers independently of state or 
ABA codes of professional conduct. 

Stat. §90.5055. 

>Couch v. United States, 409 U.S. 32 (1973). 

®Vaughan v. Rosen, 484 F.2d 820, 826-8 
(D.C. Cir. 1973). 

715 U.S.C. §78u(c). 

SGuaranty Underwriters v. Johnson, 133 
F.2d 54, 56 (5th Cir. 1943). 


8SEC v. Arthur Young & Co., 584 F.2d 
1018, 1029 (D.C. Cir. 1978), cert. denied, 439 
U.S. 1071 (1979). 

10SEC v. ESM Government Securities, 645 
F.2d at 317. 

id. at 316. 

!2“Parallel proceedings” refers to simultane- 
ous criminal and civil investigations or pro- 
ceedings into the same conduct. See, e.g., U.S. 
v. Kordel, 397 U.S. 1 (1970). 

[Current] CCH Fed.Sec.L.Rep. para. 98,273 
(2d Cir., 8/26/81), p. 91,749. 

See Securities Act of 1933 Release No. 
5310 (September 27, 1972), concerning recom- 
mendations of REPORT OF THE ADVISORY Com- 
MITTEE ON ENFORCEMENT POLICIES AND PRAC- 
tices (“WELLS CoMMITTEE’). 

'5Tn Parklane Hosiery Co. v. Shore, 439 U.S. 
322 (1979), the United States Supreme Court 
held that, under the circumstances of that case, 
a defendant in a private damage action 
brought under the federal securities laws 
would be estopped from contesting certain 
factual and legal issues which he had pre- 
viously litigated unsuccessfully in an SEC in- 
junctive action, despite the fact that there was 
no right to jury trial in the SEC action, but 
there was a right to jury trial in the private ac- 
tion. Compare Rachel v. Hill, 435 F.2d 59 (5th 
Cir. 1970), cert. den., 403 U.S. 904 (1971). 
Parklane Hosiery should apply to most situa- 
tions involving a prior SEC injunctive action 
and a subsequent private action for damages, 
and may even apply to a prior SEC admin- 
istrative proceeding and a subsequent private 
action. See Pickholz and Brodsky, An Assess- 
ment of Collateral Estoppel and SEC Enforce- 
ment Proceedings After Parklane Hosiery Co. 
v. Shore, 28 AMer.U.L.Rev. (1979). 

'6Tt has been the author’s experience that the 
only defendants who typically contest an SEC 
injunctive action are strong-willed individuals 
who have built a public company through 
their own efforts and who apparently believe 
that they can be successful in “selling” them- 
selves to anyone, including a federal district 
judge. Quite often, their perceptions turn out 
to be incorrect, and the principal job of their 
counsel would appear to be to attempt to edu- 
cate them as to the risks attendant to their own 
self-perceptions. 

See footnote 10. 

1517 CF §202.5(e). 

'9Lipsky v. Commonwealth United Corp., 
551 F.2d 887, 893-94 (2d Cir. 1976). 

0 See, e.g., SEC v. Falstaff Brewing Corp., 
[1978] CCH Fed.Sec.L.Rep. para. 96,583, at 
pp. 94,473-4 (D.D.C. 1978) (district court, 
although enjoining corporation and officer, 
declines to order additional board members 
and appointment of audit committee in the 
evidence before it). 

1 Successful direct appeals to the SEC have 
been rare. Generally, the SEC is too busy to 
become directly involved in the process of ne- 
gotiating settlements (although most settle- 
ments generally are approved at the SEC 
level). More importantly, the SEC historically 
has been somewhat reluctant to override the 
staff's judgment by accepting a settlement 
offer deemed unacceptable by the staff. A 
more frequent occurrence is the SEC’s reject- 
ing a settlement agreed to by the staff for 
being either too lenient or too stringent. 

22 See, Fedders, Remarks to the 1981 SEC 
Accounting Conference, Foundation for Ac- 
counting Education, N.Y. State Society of Cer- 
tified Public Accountants, November 16, 1981, 
pp. 4-5. 
31d., pp. 8-11. 


Developing a 
constructive method for 
selecting office 
equipment 


By Allan H. Schneider 

Fast paced changes in the market- 
place for word processing, data pro- 
cessing, photocopy and dictating 
equipment have made _ lawyers 
acutely aware of the lack of available 
information to enable them to reach 
objective decisions about which 
equipment is best suited for their 
offices. 

Skepticism over information pro- 
vided by vendors and concern 
expressed by many partners with 
their inability to reach an objective 
conclusion is understandable. Fur- 
thermore, failure to evaluate equip- 
ment capability critically before its 
acquisition can lead to disappoint- 
ment after installation when (1) the 
equipment does not truly meet the 
needs of the office; (2) performance 
is unsatisfactory; or (3) installation, 
training and service are not supported 
by the vendor. 

By taking certain steps before and 
during the equipment acquisition 
stage, it is possible to affect the out- 
come of a planned office change 
significantly and positively. If your 
firm is about to be involved in sucha 
process, you should find the follow- 
ing helpful. 


Determining requirements 

In order to assess your equipment 
needs accurately, you should: 

e Develop a clear understanding 
of specifically what the new equip- 
ment is expected to do. Automated 
equipment should not be expected, 
for example, to cure staff problems 
or difficulties involving the admini- 


strative system governing the opera- 
tion. Such matters should be solved 
in advance of acquisition. Plans can 
then be made to establish how the 
new equipment may be expected to 
enhance the operation. 

e Check thoroughly on the work- 
load capability and capacity of the 
equipment in relation to your im- 
mediate and long-term requirements. 
This may necessitate taking samples 
of work and counting the actual vol- 
ume. Measurement criteria for each 
class of equipment are different, but 
the desired result is the same. There 
should be sufficient capability with- 
out excess that cannot be justified in 
cost-benefit terms. 

e Talk to those individuals involved 
in the proposed installation to see 


Failure to evaluate 
equipment capability 
critically before its 
acquisition can lead to 
disappointment after 
installation 


what their assessment of the current 
situation is and what their perceived 
needs are. 

e Communicate with those at- 
torneys who will be affected by 
introducing new equipment. Discus- 
sing the proposed acquisition with 
the legal and administrative staff and 
obtaining their opinion on office 
needs is important for ensuring that 
the expected benefits will be realized. 


Sources of information on 
equipment 

Having examined the internal as- 
pects of the proposed change, you 
will want to obtain information from 
outside sources. 

Reporting services—There are re- 
porting services that deal specifically 
with the office equipment market- 
place. These reports can be helpful, 
especially when used to compare 
equipment of the same kind, to de- 


termine the usefulness of a particular 
product and to learn in detail about a 
product’s features. While these re- 
ports are useful to individuals in- 
volved constantly in the marketplace, 
they are detailed with relatively tech- 
nical jargon on a level that may not 
be helpful to the lawyer who is in- 
volved occasionally with the acquisi- 
tion of an isolated piece of office 
equipment. 

Office equipment publications— 
There are several periodicals which 
deal in various ways with the different 
types of office equipment. Some 
report more heavily on word pro- 
cessing equipment, others primarily 
on data processing, and still others 
on office equipment generally. 

The articles in such periodicals 
may be descriptions of new equip- 
ment that has been added to the mar- 
ketplace, articles by current users of 
a particular kind of equipment de- 
scribing their experiences, or articles 
by others concerned with office 
equipment. 

While these articles may be helpful, 
there is no logic to their appearance 
in the publications, making it neces- 
sary to mount a considerable re- 
search effort to investigate a particu- 
lar class of equipment. Unless one is 
reasonably current with the periodi- 
cals, attempting to find useful infor- 
mating can be extremely time- 
consuming. 

Law  journals—Useful articles 
written by vendors, equipment users 
and consultants have been published 
in law journals and other publications 
targeted specifically for the law of- 
fice. The same problems apply here 
that apply to office equipment 
periodicals. 

Vendors—Current information on 
office equipment and possible appli- 
cations of the equipment can be ob- 
tained from vendors’ representatives. 
However, the vendors’ primary 
responsibility is to sell their own 
wares. In doing so, sales personnel 
may attempt to have a given situation 
conform as closely as possible to their 
equipment’s operational character- 
istics, even if the equipment is not 
exactly suited to the organization's 
configuration, workflow and_per- 
ceived needs. 

A checklist, which has been includ- 
ed at the end of this article, should 
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be helpful in establishing objective 
criteria with which to evaluate infor- 
mation from vendors. Because this 
discussion is intended to cover a 
broad range of office equipment, the 
list is necessarily general. Specificity 
should be added, as necessary, 
depending upon the sophistication of 
the equipment involved. 

Other law offices—Contacting 
other law offices may produce in- 
teresting and informative results. 
This method can indicate whether a 
product functions as it is intended 
and the degree to which the user 
firms are satisfied with the results. 

There are, however, limitations 
built into this advice. Since each law 
office has a personality, work flow 
and management style of its own, an 
attempt to clone like equipment and 
systems in another office may be 
inappropriate. Because of adapta- 
tions that have been made since in- 
stallation, it may be difficult to detect 
whether the equipment has fulfilled 
the needs of the office (perhaps 
because the initial planning process 
did not lead to the best path). 

Consultants—There are consultants 
having various areas of expertise, any 
of whom may be able to provide spot 
advice on office equipment. Some 
consultants have affiliations with 
equipment manufacturers and ven- 
dors. Other consultants are complete- 
ly objective and exercise independent 
judgment when recommending 
equipment. Eileen Tunison, editor of 
Office Products News, suggests in 
the August 1981] issue that “the choice 
(of a consultant) should, therefore, 
be given at least as much thought and 
analysis as would be given to selecting 
a computer or word processing 
system.” 

Competent consultants will have 
continuous access to many or all of 
the preceding sources of information 
and, further, will have had experi- 
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ence in specific applications. There 
are, however, significant differences 
between general management con- 
sultants and management consultants 
who specialize in serving the legal 
profession. Experienced law office 
management consultants have devel- 
oped knowledge of the dynamics 
of interpersonal relationships, work- 
flow, system and equipment re- 
quirements within a law office. This 
knowledge is important because the 
nature and scope of business activity 


An attempt to clone like 
equipment and systems in 
another office may be 
inappropriate 


within a law firm is unique. Further- 
more, unlike other businesses having 
a vertical structure, a law firm is a 
horizontal organization in which the 
style, personality and manner of indi- 
vidual partners affect the conduct of 
the firm’s operation. 


Typically, a skilled law office 
management consultant will utilize 
this specialized knowledge and 
experience in recommending equip- 
ment best suited for your office and 
thus will enhance the changes of a 
successful, productive and efficient 
installation. 


Reaching a decision 

In conclusion, prior to acquiring 
new or replacement equipment you 
should: 

e Assess the needs of your office 
carefully; 

e Discuss the equipment including 
problems of installation and service 
with those who will be involved with 
the equipment; 

e Look for inconsistencies in your 
data from outside sources that may 
indicate problems; 

e Clarify questions with vendors, 
as required. 

The proper decision on the most 
appropriate type of equipment can 
significantly improve office opera- 
tions. Conversely, a poor decision 
will have a most unfortunate effect. 
It is, therefore, worthwhile to submit 
the acquisition process to an orderly 
process. Doing so will greatly in- 
crease the probability of a genuine 
improvement in office operation. 
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Checklist 


Your requirements 

1. What is the current and projected usage 
of the equipment? Is it steady or are there 
peaks that must be accommodated? 

2. What features will be required? 

3. To what extent must your decision rest on 
reliability considerations? 

4. How many people will use the system 
and where are they located? 

5. Must the equipment have the ability to be 
updated or to change in operation to meet 
future requirements that you might have? 

6. Is ease of operation particularly import- 
ant because relatively untrained operators will 
use the system? 

7. Must the equipment be partially or en- 
tirely compatible with existing systems? 


Equipment under consideration 

1. What is the equipment’s capacity? Can it 
handle present and future work supporting the 
number of operators who will use it? 

2. What features does the equipment offer? 
How do these features match with your 
requirements? 

3. How reliable is the equipment, or to ask 
the question in another way, how much 
“down” time (inoperative due to malfunction) 
should be expected? 

4. How easy (or difficult) is the equipment 
to use? 

5. How well will the equipment fit into your 
existing administrative structure? Will conver- 
sions of existing material or changes in office 
procedures be required? 

6. Is it possible to bring the equipment up- 
to-date without major modifications? What 
will the cost of updating be? 

7. What is the operating speed of the equip- 
ment? 

8. What are the costs for equipment, deliv- 
ery, installation? What are the ongoing costs 
(e.g., supplies)? 


Vendors 

1. Are you buying from a manufacturer ora 
franchise holder? (Be certain to clarify respon- 
sibilities between manufacturer and_ fran- 
chisee.) 

2. Where is the vendor loca‘ed and how 
long has the vendor been in business? 

3. How many like units have been installed 
in your area and what references can be of- 
fered? Have any installed units been removed? 
Why? 

4. Exactly what will the vendor do in the 
way of implementation and training? How 
much of your employee time will be required? 
Is there a cost? 

5. Will the vendor modify your equipment 
after installation to keep it up-to-date? 

6. Is the equipment warranted by the manu- 
facturer or the dealer? How long and what, 
specifically, is covered? 

7. What kind of reputation does the vendor 
have in your area for training, installation sup- 
port and reliability of service? 


Maintenance 

1. What are the terms of available service 
contract(s)? Is preventive maintenance per- 
formed under the contract? Are all parts of the 
equipment in your proposed acquisition 
covered by the maintenance contract? 

2. Will the manufacturer be servicing your 
equipment? If not, what level of commitment 
does the servicing organization have to your 
kind of equipment? 

3. What kind of response time is normal and 


New ABA manual evaluates data processing needs 


A new publication from the American 
Bar Association evaluates data process- 
ing needs for medium and large size law 
firms. Planning for Computers is part of 
a monograph series published by the 
ABA Section of Economics of Law 
Practice. 


The manual is intended for use by at- 
torneys and administrators who are con- 
templating the increased automation of 
their firm. Planning for Computers offers 
a simple introduction to computer tech- 
nology and describes the many functions 
a computer can perform for a law office. 


Also included is a sample Request for 
Proposal (RFP), a basic document that 
should be utilized by any firm consider- 
ing computerization. The RFP is a com- 
petitive bidding document that tells data 


processing vendors what accounting and 
administrative tasks a firm may want to 
automate. Along with a detailed analysis 
of the contents of an RFP, the book eval- 
uates typical vendor responses and the 
factors involved in the recommendation 
process. 

The publication, authored by Harry F. 
Landsburg, associate in the Management 
and Advisory Service Department of 
Laventhol & Horwath, contains sample 
office organization questionnaires and 
provides guidelines for evaluating law 
office computer requirements and al- 
ternatives. 

Planning for Computers is available 
from the Circulation Department, 
American Bar Association, 1155 East 60th 
Street, Chicago, IL 60637, at a cost of $25 
plus $1 handling charge. 


what is the outside limit of response time you 
can expect. 

4. If there will not be an all inclusive serv- 
ice contract, what are the hourly rates? What 
kind of costs are involved for routine main- 
tenance? For overhauls? 


Operating environment 

1. How much space is required by the unit? 

2. Is any new furniture required to support 
its operation? 

3. How much electrical power is required 
and at what voltage? 

4. Are there temperature and humidity re- 
quirements for the equipment? 

5. Will any of the above requirements ne- 
cessitate changes in floor plan and/or struc- 
ture? 

6. What are the costs of such changes? 


Some special considerations for data 
processing 
1. Organizational readiness 

a. To what extent is the office organized 
and structured to manage an in-house system? 

b. Are the attorneys willing to accept 
change and standardize certain of their ad- 
ministrative procedures? 

c. To what extent is the office prepared 
to utilize billing and management data gener- 
ated from the system? 

2. Selecting an in-house computer 

a. What are the specific functions the 
computer will be expected to perform? 

(1) What information must be pro- 
duced by the computer? 

(2) What informatoin would be nice to 
have, but is not essential? 

b. What is the availability of software 
programs to suit your requirements? 

c. What is the total annual cost for oper- 
ating and maintaining the computer? 

3. Selecting a service bureau 
a. How will the data on source docu- 


ments be communicated to the service bureau 
and at what frequency, i.e., pick-up, mail, 
telephone lines, daily, weekly, biweekly, etc? 

b. How will management reports be de- 
livered to the firm and at what frequency? 

c. Does the service bureau have its own 
computer or does it lease time from another 
organization? 

d. On what types of computer equip- 
ment will your data be stored and reports pre- 
pared? 

e. What guarantees can the vendor make 
to ensure the projected scheduling of work 
will be satisfied? 

f. What are the initial set-up, conversion 
and continuing costs for the total service bu- 
reau operation? 

g. How well established is the data pro- 
cessing service bureau? 


Some special considerations for word 
processing 


1. Should there be a division of word pro- 
cessing and administrative responsibilities? If 
so, what “non-typing” administrative-type 
functions are secretaries presently performing 
that may be performed centrally by some 
other person, i.e., photocopying, billing, 
following-up on accounts receivable, deliver- 
ing of errands, filing, etc.? 

2. What is the nature of typed work, ie., 


documents requiring heavy revisions, boiler- 


plate, short or lengthy documents? 

3. How much secretarial overtime is re- 
quired because of workload backlogs? 

4. Which features must your word _pro- 
cessing installation have? Are there other 
desirable but not essential features? 

5. Is it possible to store and easily retrieve 
standardized formats, paragraphs, whole 
documents? 

6. Would stand-alone (single station) or 
multi-terminal equipment best serve your 
needs? O 


MEDFIELD CENTER 


12891 Seminole Boulevard 
Largo, Florida 33540 
Telephone (813) 581-8757 


A Subsidiary of National Medical 
Enterprises, Inc. 


A private, modern and 
completely equipped 
psychiatric hospital for the 
treatment of mental or 
emotional problems, 
alcoholism, and drug-related 
disorders. Individual 
treatment programs, under 
the direction of physician 
specialists in child, 
adolescent, adult, family, and 
geriatric psychiatry, are 
designed to meet the 
specific needs of each 
patient in the privacy of 
pleasant and comfortable 
surroundings. 


Out-patientand 24-hour 
Emergency Services available. 

@ 21-DayAlcoholProgram. 

e Fully-accredited by the Joint 
Commission onthe Accredita- 
tion of Hospitals. 

Complete medicolegal 
evaluations andreports. 

@ Member of Florida Hospital 
Association and American 
Association of Private 
Psychiatric Facilities. 

Medicare and Champus 
approved. 


Theodore J. Machler, Jr., M.D. 
Medical Director 
John H.Mann,M.D. 
Assistant Medical Director 
Staff Psychiatrists: 
Hector R.Corzo, M.D. 
John Draeger, M.D. 
Alfred E. Fireman, M.D. 
Jeffrey Flatow, M.D. 
Marcia Gordon, M.D. 
Randall Pitone, M.D. 

C. Ronald White, M.D. 


For further information or personal 
tour, contact Mirabel Rute, 
Administrator. 
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PINE CREST 


A Boarding and 
Day School 


Fort Lauderdale 


e Pine Crest is an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 
Fort Lauderdale. 


The program of study presents traditional academic 
preparation for college entrance in English, foreign 
language (German, French and Spanish), mathe- 
matics, laboratory science (two years of chemistry, 
two years of biology, physics, astronomy and marine 
biology), and history. Pine Crest also has a Fine Arts 
Department (band, chorus, dance, drama and studio 
art) and an Institute for Civic Involvement. Advanced 
Placement courses are offered to outstanding stu- 
dents who wish to study college-level work while still 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 


For more information, please contact Dr. John Har- 
rington, Pine Crest, Box L, 1501 NE 62 Street, Fort 
Lauderdale 33334, phone 305-492-4103. Pine Crest 
has a policy of non-discriminatory admissions in all 
programs. 


500 


THE FLORIDA BAR JOURNAL/MAY 1982 


‘= 
3 
: 
LLL 
By 
j 
Me 4 J 
2 
: 
» 


LAWYERS SERVICES PAGES 
LAW OFFICE MANAGEMENT COMPLETE TECHNICAL 


MEDICAL & DENTAL EXPERT 
PROFESSIONAL LIABILITY CLAIMS PREVENTION SERVICES 
DOCKET CONTROL — CLIENT RELATIONS — FILING SYSTEMS Engineering (all areas); Negligence; 
FEES AND ACCOUNTING — PERSONNEL AND COMPENSATION Accident reconstruction; Products liability; 
OFFICE EQUIPMENT, AUTOMATION, LIBRARIES AND DESIGN Athletics & sports safety; Criminalistics; 
MEDICAL, DENTAL & PODIATRY 
DUKE NORDLINGER STERN, J.D., Ph.D. MALPRACTICE. Brochure. Medical and 
1336 - 54th Avenue N.E., St. Petersburg, FL 33703 (813) 527-1212 dental doctors in addition to technical 
experts on staff are available to consult and 
testify in all courts. Complete laboratory 
AMORTIZATION DAYTONA DATA Services: INTER-CITY TESTING & 
SCHEDULES P.O. Box 2119 CONSULTING CORPORATION 
8225 N. W. 13th Street 
$3.00 Prepaid - 10 for $2000 Daytona Beach, FL 32015 Plantation, FL 33322 
(305) 565-0324 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF] PAYMENTS ADD'L yy a 
rawer 
LOAN 1st PYMT | PER YEAR SETS 159 Great Neck Road 
$150 ea 


TRADEMARK 
& COPYRIGHT SEARCHES “Personal inary eMedical alpracice | 
TRADEMARK—Supply word and/or design eWorker's Comp Recond si - IBM 
plus goods or services. FEES: TRADEMARK : 
OFFICE Files—Wordmark—$45. 2 or more— Indepth —— of ‘Medicals d 5 tone 
$40 each. COMMON LAW—$20 additional. 7 W. 
DESIGNS—$50 per class. COPIES extra. REGISTERED NURSES or rocessors 
COPYRIGHT—Supply _ title/author/regs— 
FEE:: $75. 2 or more—$70 each. 90 days 
GOV'T. LIAISON—AI! agencies—SEC Summarize “Medicals” thousands dollars! 
(10K’s). ICC, FTC, Court Records. Con- 
gress. Records, etc. Fee on request. 
APPROVED—Our services meet standards 
set for us by a D.C. Court of Appeals Com- 
mittee. 
Over 30 years successful experience-not connected with 
GOVERN MENT LIAISON SERVICES, INC 
GOVERN 
108 Wash. Bidg., 1011 Arl. Bivd., Health Care Consultants, inc. 


P.O. Box 9656, Arlington, VA 22209 St. 
Phone (703) 524-8200 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


& Literature 

© Suggest additional areas of discovery 
Witnesses 

“SMG « Suggest appropriate Medical Expert 


J. FREMON JONES, PH.D. 
228 PARK AVENUE, SUITE F WINTER PARK, FL 32789 (305) 896-4020 


FORENSIC PSYCHIATRY, INC. : 521-3085 


Expert testimony and case preparation; assistance. prt 


800 482-3651 
CRIMINAL: Insanity defense and incompetency to stand trial 


cal toll-free or writ 
CIVIL: Psychiatric damage of personal injury and wrongful death; 
custody evaluation, psychiatric malpractice. WORD PROCESSING EXCHANGE 
0. Mi 48107 
Robert H. Wrav, M.D., J.D., director W 
2427 Winthrop Road Tallahassee, Florida 32312 904-222-1540 


Neuropsychology 


Laboratories 
Assessment of brain damage and 
consequent vocational, intellectual 
and personality deficits. 


Highland Park West Broward Mental 
General Hospital, Health Services, 
1660 Northwest 7th Ct. 7380 N.W. 5th St., 
Miami, FL 33136 Plantation, FL 33317 
Telephone: Telephone: 

(305) 324-8111 - Ext. 245 (305) 792-5030 
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LAWYERS SERVICES PAGES 


Case Evaluation - Case Preparation 
Expert Testimony 

THE MEASUREMENT AND EVALUA- 

TION OF LIGHTING IN CRIME-RELATED 

AND PERSONAL INJURY CASES 

—Qualified In Use Of The Iuminance Meter 

—Conversant With All Published Lighting 
Standards 

—Member, Illuminating Engineering Society 
of North America 


PHYSICAL SECURITY STANDARDS IN 
—Hotels And Motels 

—Apartment Buildings And Condominiums 
—Shopping Centers 

—Airports And Transportation Facilities 
—Hospitals 

—Office Buildings 

—Industrial Complexes 


—All Commercial And Public Facilities 


NEGLIGENCE INVOLVING SECURITY 
GUARDS 


INTERPRETATION OF CRIME STATIS- 
TICS IN “HIGH CRIME AREAS” 


POLICE PROCEDURES AND 
MALPRACTICE 

—Excess Use Of Force 

—Firearms Useage 

—High Speed Pursuit 

—Negligence In Hiring, Training, Retention 
—Police Conduct 


CITY AND COUNTY JAIL INCIDENTS 
—Jail Suicides 
—Handling The Mentally 
—Inmate-On-Inmate Assaults 
—Personal Injuries 
—Searching Procedures 
Dr. William J. Bopp 
1400 S.W. 2ist Lane, Boca Raton, FL 33432 
(305) 395-4830 


_ AND PRODUCT LIABIL 
450 Board Certified physicians in all 
nationwide and Florida. — 


specialties, 
Fee: $400 to $600 for writfen reports. 


a -guaranteed for meritorious 
__ cases. Experience: 6 years and 4000 -__ 
cases. FREE telephone consultation 
with our Medical Director. Local At- 
torney References. Funds available to 

defray the cost of litigation. 


Medical Quality Foundation 


Florida’s best bar review course 


Name 


Whatever your needs, BRC has just the program for you in Florida (or other states). 
For more information, mail this coupon today. 


Address 


The course the others imitate 
Law School 


BRC Telephone (area code 


) 


Year graduated 


Josephson Bar Review Center of Florida: Phone (813) 441-4133 (Florida) 
National Headquarters: 10101 W. Jefferson Bivd. Culver City, California 90230, 558-3100 


IF BANKERS ARE AMONG YOUR 
IMPORTANT CLIENTS, YOU'LL 
PROFIT BY READING FLORIDA 
BANKER, the Southeast’s fore- 
most banking association 
monthly magazine. 

You know attorneys often need 
current information on banking 
activities and regulations. 
FLORIDA BANKER brings you cur- 
rent monthly financial news in 11 
information packed issues. 

To take advantage, return this 
coupon with $15 for a one-year 
subscription to: 


FLORIDA BANKER 
POB 6847 
Orlando, FL 32853 


Tile 


Company 


Address 


City State Zip 


(Type on separate card, if you need additional room.) 


FOGEL & 


FUoptela Bap kep 


Corporate Kit 


$ 30 00 PLUS 


Updated By 
Laws printed on 25% rag 
bond, includes Sample 
forms, provision for sole 
subscriber, review of tax 
considerations, i.e. 1244 


3-Ring Binder — Slip Box 
State & Federal Forms 
Pre-addressed Envelopes 
FREE Memo Pad 


Write on your letter- 


head for a FREE copy ® 
of our NEW minutes 
and by-laws and de- 

i i and 


tailed material 


order forms for ACE TOTAL ‘40 


“TIPS” service. 


S SUPPLIERS TO 
Stock, Sub Chapter 9, ATTORNEYS FOR Upon receipt of your order 
Medical Reimbursement; 25 YEARS we will Prepare theArticles 
etc. of Incorporation, Hand file 
Seal — Certificates C ("& Wj with the Secretary of 
Transfer Ledger INDUSTRIES, Inc. State, and return to you 


121 S.E. 1st Street 
Miami, Florida 33131 
(305) 358-2571 


OUR NEWEST SERVICE 


INCORPORATING 
PACKAGE 


the certified copy com- 
plete with charter number 
and date stamp plus all 
other documents. 
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ASSOCIATES, INC. 


Consulting Engineers/ 
Construction 
Claims Consultants 


DOCUMENTATION REVIEW 


¢ SCHEDULING EVALUATION 


¢ CHANGE ORDER ANALYSIS 


¢ EXHIBITS PREPARATION 


373 PARK AVENUE, SO., 
NEW YORK, NY 10016 
(212) 686-6500 


2455 E. SUNRISE BLVD., SUITE 818 
FT. LAUDERDALE, FL 33304 
(305) 566-1708 


BOSTON @ CARMEL ® DENVER 


DETROIT PHILADELPHIA 


PODIATRIC 
LEGAL 
SERVICE, INC. 


Specializing in malpractice 
cases of the feet for case 
analysis and testimony. 


CLARK D. MILLER, D.P.M. 
P.O. Box 707 
Millburn, New Jersey 07041 
Phone: (201) 379-4965 


B 

a & 

& 

MALPRACTICE 

PERSONALINJURY, 

bg 

2 

oy 


Corporate 


Counsel 


Red Lobster Inns of America, the 
nation’s largest full-service seafood 
restaurant chain, is currently 
seeking an experienced profes- 
sional to fill the position of 
Corporate Counsel. 


The individual we are seeking 
should have at least 7 years 
experience in general business law 
with an emphasis on real estate. 
This person should also have 
outstanding communications skills. 


We offer an excellent salary, 
complete benefits package, and the 
opportunity to be a part of the 
growth of our rapidly expanding 
company. For consideration, 
please contact Paul Hasenyager at 
(305) 851-0370. 


Inns of America 
P.O. Box 13330 
Orlando, FL 32859 


An Equal Opportunity 
Affirmative Action 
Employer M/F/H/V 


A Diary is a must!! 


MAKE YOURS THE FLORIDA LAWYERS DIARY & MANUAL 


e@ Reasonably priced at $21.00 
© Your name embossed in gold on 
the front cover at no extra charge 


Published annually by 


FLORIDA LAWYERS DIARY & MANUAL 


P.O. Box 1227, Newark, N.J. 07101 


ROUTE 1- BOX 80 
MORRISTON, FLA. 32668 


RUSH ORDERS CALL COLLECT 


1 (904) 732-0979 


CONSTRUCTION LITIGATION 
EXPERT TESTIMONY 
CASE EVALUATION 
CASE PREPARATION 


Florida State Certified Contractor, Un- 
limited. Bachelors, Masters Degrees in 
Building Construction. Ten years’ 
experience in all phases of construc- 
tion: Single Family Residences 
Condominiums 
Apartments 
Offices 
Planned Developments 
Churches 
Public Buildings 
Contact: Rick Pooley, M.S., P.A. 
2109 Bridgewood Drive 
Boca Raton, FL 33434 
(305) 483-8982 


Police and Jail Procedures— 


Professor of Criminal Justice 
Available to assist in case 
preparation, deposition, and court 
testimony for defense and plaintiff 
attorneys in police related matters 
(excessive force, firearms abuse, 
pursuit driving), and jail related 
matters (custodial deaths and 
injuries, excessive force, and con- 
ditions of confinement). Twenty-two 
years of experience as a detective, 
major, chief deputy (under sheriff) 
and professor of criminal justice. 

Dr. Leonard Territo 

Law Enforcement Consultants 

14705 Oak Vine Drive 

Lutz, Florida 33549 

Phone (813) 237-3957 


A COURTEOUS STAFF READY, WILLING AND ABLE TO SERVE YOU 
SERVICE 
QUALITY 
- EXPEDIENCY 


Call Your Order In By 4:00 P. M. 
IT WILL BE PROCESSED AND SHIPPED SAME DAY 


HIGHWAY/TRAFFIC 
ENGINEER 


University professor, Registered Professional 
Engineer, over 20 years’ experience in aca- 
demics, research, government and industry. 
National recognition. Research and testimony 
for attorneys since 1968. 

Accident Traffic Lights 

reconstruction Road Signs 

Highway Design = ® Traffic Generation 

Safety Analysis Capacity 

e Parking Studies © Traffic Impact 

Railroad Crossing Speed Estimates 


Vasant H. Surti, Ph.D., P.E. 
936 N.W. 106 Avenue 


Miami, FL 33172 (305) 226-3386 


POLICE PROCEDURES 


Renowned univ. criminologist and 
police authority—featured on “60 
Minutes,” in Newsweek, U.S. News 
and World Report, etc. Extensive 
experience in police litigation 
involving excessive force, intentional 
and negligent use of firearms, 
improper use of police vehicles, and 
standards of police conduct. Full 
credentials and references available 
on request. 


Dr. George Kirkham 
and Associates, Inc. 
P.O. Box 10556 
Tallahassee, Florida 32302 
(904) 222-2476 
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Rare coins 


in the estate 
you’re 
handling? 


Having difficulty. obtaining 

an accurate appraisal of the 
rare coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 

you are dispersing. 


Member: 
American Numismatic Association 
Call us collect 
(305) 373-3001 


Miami, Florida 33131 


The Source for superb quality. 


| 


IG | RISE 


Penthouse Window Offices For As Low As $250. 

A Fegen Suite® allows Attorneys, CPA's and other dignified 
professionals, individually or in a group, to rent office space and enjoy 
the facilities and services of 
a large firm. 

Your low monthly 
rental rate includes skilled 
telephone operators who 
screen your calls and take 
messages, a courteous recep- 
tionist and an outstanding 
State and Federal law 
library. 

Daily messenger and 
attorney service pick-up, 
photocopy and secretarial 
services are also available. 

In a Fegen Suite® 
you'll find young profession- 
als eager to take up your 
overflow; experienced practi- 
tioners whom you may con- 
‘Se g| sult; a plush reception area; 
US. JUSTICE DEPARTMENT BUILDING and stately conference rooms. 

So whether you're a beginning professional trying your hand at 
self-employment, or a well-established, out-of-town firm testing a new 
market, a Fegen Suite® offers you high-rise at low cost. 


155 So. Miami Ave. 

Penthouse 

Miami, Florida 33130 

(305) 358-4558 


For information on other locations, please call: 
PAUL FEGEN, ESQ. Attorneys Office Management, Inc. 
fem 9454 Wilshire Boulevard, Penthouse, Beverly Hills, California 90212 (213) 272-9454 (800) 421-0744 
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Now Available 


EPOMIDY ‘Cone 


The New 

FLORIDA 
ADMINISTRATIVE 
CODE 
ANNOTATE 


is the official compilation of the rules and 
regulations of state regulatory agencies which 
have been filed with the Department of State 
pursuant to the provisions of Chapter 120, 
Florida Statutes. 


The new Code is published in volumes of 
convenient size. Individual pocket part supplements 
for each volume will be published annually. A 
supplement, containing all rule changes and 
annotations of new decisions will be issued 
quarterly which will keep the Code up-to-date 
between annual supplements. 


THE 
co 


THE HARRISON COMPANY, PUBLISHERS 


3110 Crossing Park * Norcross. Georgia 30071 


VALUABLE NEW FEATURES INCLUDE: 


e Annotations of decisions of State and Federal Appellate 
Courts, Attorney General Opinions, and final orders of the 
Division of Administrative Hearings. 

¢ Editorial Notes list forms available from agencies, point out 
possible invalidity or unconstitutionality of rules and inform of 
impending repeal or amendments. 

e Indexes in each volume cover rules by subject matter and 
agency including cross-references to the comprehensive 
General Index volume. 


e Plus — Statutory Cross-Reference volume and Historical 
Tracing Table volume. 


Please enter my order for the publication indicated, including any 
supplements, revisions, replacement pages, revised volumes, new 
additional volumes and related material. | understand | may cancel 
my order for the supplements, revisions, etc., by so informing The 
Harrison Company in writing. Automatic subscribers will receive 
preferential subscriber prices. 
FLORIDA ADMINISTRATIVE CODE ANNOTATED set, 
12 volumes 
$495.00 

plus 4% tax when applicable 
On cash sales there is no handling charge and The Harrison 
Company will pay postage or freight. Handling charges plus postage 
or freight will be added to all other sales. 


—Bill Personal Account Bill Firm Account 

— Check Enclosed 
Account # 
Name 
Address 
City/State/Zip 
Date Signature 82-S4 


Firm 


lawyer: “In my view, it we 
ctice law effectively 
in this day an ‘time without ready acc 


West sales represe tative, or write te 


Fort Lauderdale, FL 33310 
305/463-1700 


me day in more law offices across the land & 


i 


